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PREFACE. 



The contents of the ensuing pages are intended 
to simplify the subject proposed, and render it 
familiar to the student and practiser, by stripping 
it of abstruse learning, and technical language ; 
which too often perplexes and wearies, rather 
than instructs and informs them. The reason 
seems to be, that authors of works on Law am- 
plify too much. If they said less, they would be 
better received, because better understood. 

Law originally had little to work upon, and 
its elements were few. In itself it is the effect of 
human wisdom, acting on human experience for 
the general good ; and in its commencement as 
a science it had no intricacy. It was governed 
by equity* and[ good conscience, more than subtle 
principles, or profound reason and analogy ; but 
in the effluxion of time and human events, it 
became difficult in study, and more so in its 
acquisition. Our earliest writers upon it treat 
of customs, which is the common unwritten law 
of England. Among these, which are numerous, 
and handed down to us by. tradition, from time 
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immemorial, one is, that Land, by the positive 
law of civilized man, descends, or is continued, 
from ancestor to heir, as from a father to his 
eldest son ; and that it may be bought and sold, 
or pass by will and devise. Their rules of deci- 
sion are seen in our public records and printed 
reports. Glanville, Bracton, Britton, Fleta, 
Ilengham, &c. have written upon the old law; 
which, though antiquated, should be somewhat 
known, as a foundation for the superstructure of 
the new. The learned Littleton, who w r rote 
under our Edward IV., treats of tenures ; and so 
clearly, that Lord Coke was induced to give the 
profession his luminous, but immethodical com- 
ments upon them in his first Institute; which, 
with his second, third, and fourth, exhibit a 
fund of law learning, collected and compiled 
from previous writers. After this great, but 
mixed character, a variety of books have been 
published in the service of the student and prac- 
tises All of them are more or less deserving; 
though the subject of many, from subsequent 
changes and improvements, have grown obsolete. 
Others are either deficient of elementary inform- 
ation, or superabound with foreign and uncon- 
nected matter, which uselessly overloads the 
pages, impedes the benefit of research, and is 
little more in perusal than loss of time. This, 
no doubt, influenced the immortal Blackstone, 
to reduce the study of the law into a system. 
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His arrangement is historical, and intelligible to 
readers of every description ; well connected in 
matter, and beautiful in manner; elegantly 
chaste in language ; expansive in subject ; and 
captivating in study. Before he turned his mind 
to make the law known, no other book treated 
of it so obviously, but the Institute of Dr. Wood; 
which, probably, on its perusal by this admired 
commentator, was the cause of his ever to be 
remembered compilation, contained and illus- 
trated in four invaluable books. He there "gently 
leads his reader, like a scholar and a gentleman, 
into the deep and hidden recesses of English 
jurisprudence, and endeavpurs to accomplish him 
therein. 

But after all these learned labours, which, to 
be well acquainted with, requires the utmost 
patience, attention, and a distinguishing mind, 
memory, and intellect, the complaint is, that 
with few exceptions, they make the science a 
mystery, incumber the shelves, and frown for- 
biddance on the enquirer, who may too hastily 
seek for ends, without a sufficient regard for the 
means of obtaining them. The first principles of 
the science are obscured in their bulk ; a profi- 
cient is wanted to analyze them; and when the 
initiated have some knowledge of the old law, 
they discover that it is out of use ; yet it is 
impossible to know the new with precision, withr 
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lout studying the old, which enables us to see 
the reasons of the one as grafted on the other. 

To open, therefore, with pleasantry, a sort of 
bird's eye view of the subject proposed, the pre- 
sent attempt, in a small but sufficient compass, 
is to prepare the student and practiser to help 
themselves, without a guide. 

Every science has its rudiments ; and law, like 
a river which never runs back to its source, ex- 
pands and deepens in its current, and grows more 
and more arduous to fathom ; but, to encourage 
willing adventurers, and assist them in their, 
progress, the following Epitome is composed, in 
easy narrative, of what has been compiled by 
others in abundance. The Author has drawn his 
materials from the choicest fount, and succinctly 
laid before them the Law of Landed Property, 
the injuries thereto, and the remedies thereof, 
with its several assurances by deed and devise. 
If it lessen their labour, and brighten their minds 
on the subject, it may deserve their acceptance, 
and not be thought unworthy by the profession. 
He hopes no more ! 

Law is the basis of government, and the sup- 
port of society. As a science it does not sleep in 
speculation, but sets bounds to right and wrong ; 
making one amiable, as yirtuous,— the other de- 
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testable, as vicious. It guards the peasant from 
slavery, and the prince from the encroachment 
of the people. It preserves peace and order, with- 
out which an empire might fall. It secures 
Landed Property, quiets our possessions, and 
gives a zest to their enjoyment. Power might 
otherwise determine right, and force justify in- 
fraction; a sword might be the title-deed, and 
the strongest arm the occupier. 



The Universe is governed by the laws of the 
Almighty, which immutably regulate the actions 
of mankind ; pointing out in conscience the good 
to be practised, for the sake of goodness, and the 
evil to be avoided with abhorrence ; so that we 
may choose Truth, and reject ^Falsehood, to in- 
crease our happiness through a vale of Death to 
eternal rest. 
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SECT. I. f 

■ 

Of Property in Land. 

This property being exclusive among mankind, is derived 
not otherwise from nature than from human convention. 
The end and intent of it is convenience and subsistence. 
Naturally we neither want nor assume more than we use ; 
and in subsistence nature limits our desires and enjoyments, 
wJiich in reality are but few, and of short duration. Civil 
laws enlarged the means of its continuation, first by descent, 
as a devolution of right, from ancestor to heir ; and then by 
purchase, as an acquisition, by the consent of the parties ; 
the one by the operation of law, the other by the contents 
of a deed ; and both prevent its reverting to the common 
stock, as in an original state of nature, lest the fury of con- 
tention among strangers, should produce a war of all against 
all, to the destruction of social order. Hence rules of' de- 
scent and purchase were formed ; and man, in return for 
quitting an unconnected loose state of primeval barbarism, 
to incorporate with a civil one, enjoyed rights of inherit- 
ance, with the power of transfer by donation, emption, and 
devise. 



Tenure is the right of holding land in possession, inde- 
pendent of any one, which is called allodial ; or it is fedal 
when held of a lord paramount, for homage and service, as 
to the sovereign immediately, under whom it is incapiteor 
chief; or under a chief lord, when it is subordinate, or x in 
his tenant's occupation, it is paravail, because he avails him- 
self of the ultimate profits. These rights, however, are not 
derived from any royal grants. They are founded in fiction, 
for mutual protection and defence, by the general consent 
of the people, which injures no one. Fealty was due for it 
of course, whether it was held by descent or purchase. 
This tenure was of various sorts : some were frank or free 
for homage, others were villainous or base for servility ; 
'pure when certain, privileged when uncertain. 

Chivalry;, or proper knight service, was for gentlemen 
of twenty pounds a year in land, which was called his fee; 
but from being in its origin the most honorable, it became 
gradually, by its fruits to the lord, and their corruptions, 
the most oppressive, and totally subverted its purpose, 
under the name of aids, relief, primier seizen, wardship, 
marriage, fines, and escheats ; which were more for the 
private benefit of the lord than the public good; and the 
picture is hideous. Personal attendance was dispensed witH 
for scutages or money, Aids were for knighting an eldest 
son, or the marriage of a daughter. Relief and primer seizen 
were the first profits of an Inheritance from an heir on his 
coming of age, and the whole during his minority. Fines 
\ were for suing out livery, another on his marriage, and 
another for the lord's leave to sell or alienate his estate. 
These oppressions continued, with some little exception, 
until abolished by statute of the J2 Ch. 2., more valuable 
in respect to tenures of land than Magna Charta. But to 
return. 

Grand serjeantry, or improper knight service, was 
personal, and equally honorable, but uncertain, as to wait 
upon the king on particular occasions. 

Petty serjeantry was not personal, and the render 
to the king was a lance, a bow, an arrow, &c. 

Burgage was for mechanics, who were too insignificant 
to be included in the military scheme. 



Personal attendance x in knight service, proper and 
improper, being burdensome, the tenant sent a substitute 
to the field, and afterwards paid a fine for exemption, called 
escuage, scutage, or money, which destroyed the defence 
and protection of the kingdom, by turning a military into 
a pecuniary service, for tne benefit of the lord of the fee, 
as premised, until wisely abolished ; which left 6s the hus- 
bandry tenure of free, certain, aud 

Common soccaoe, distinguished from villain soccage, 
which, though certain, was base and servile. Soccage 
means a tenure distinct from chivalry, or knight service, it 
being free from all uncertain renders. As a military tenure 
was for gentlemen, soccage was for ploughmen, the word 
soc, in the Saxon and trench language, being a plough- 
share. Free soccage, like knight service, is held on fedal 
returns, which imply, in fiction, an original grant from 
the lord paramount ; excepting relief, wardship, and mar- 
riage. 

Villainage, or copyhold, as a tenure, is now reduced to 
nothing, by the statutes quia emptores, 13 Ed. 1., and de prero- 
gative regiSf 17 Ed. £.; so that since then no tenant in capite 
or chief, nor of a common lord, could make an under-tenant 
to hold of himself, which put an end to the creation of 
estates of copyhold, and the tenure of villainage. They are 
of inheritance or for life. If the former, they are liable to 
relief, wardship, heriots, escheats, and fines, which are 
either fixed by custom, or they are arbitrary, when the law 
confines them to two years' value of the improved rent* 
Privileged villainage is of 

Ancient demesne held of the crown, as a superior 
and royal copyhold, by pure villains, who were afterwards 
freed and enfranchised. 

Tins closes the description of property in land, and its 
several tenures? 
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SECT. II. 

Estates in Land 

Are of inheritance, or not of inheritance.* The former 
gives the owner an absolute dominion over the fee, the latter 
gives him a freehold distinguished from it ; the one as a fee 
simple, either absolute or conditional, the other for life. 
The statute de donis, 13 Ed. 1. turned fees conditional into 
estates tail, by ordaining that the will of the donor shall be 
observed ; and it thence preserved the absolute fee simple 
for him, or his heirs, on failure of issue from the donee. 
This cut the estate in two parts, and gave his issue, if he 
had any, an estate tail, or a cut, abridged estate, either 
general, when lawfully on the body of any woman, or spe- 
cial, when on the body of any one in particular. Both may 
commit waste, but not destruction ; i. e. they may fell wood 
for repairs ; and if females, their husbands may hold by the 
curtesy of England, for their lives, in case of survivorship. 
The statute de donis prevented a free circulation of landed 
property. Before this statute, if the donee of a fee condi- 
tional had issue, it was considered a performance of the 
condition, which gave him a power to dispose of the fee as 
he pleased ; but this aristocratical act put an end to it, and 
was consequently long odious to the people, until its evrl 
tendency was relaxed by the effect and operation of fine 9, 
as assurances of record, regulated by statute. Tenants for 
life, or in special tail, after possibility of having issue, by 
the death of their wives without any ; tenants in dower or 
jointure, for years or at will, may have estovers; which 
means stuff or materials for mending ploughs, carts, &c; 
and the wives of tenants in tail, if they survive, are entitled 
to dower, as they are out of copyhold lands, called their 
free bench ; unless they elope, or are provided for by join- 
ture, as its substitute, before the statute of £7 H. 8. c. 24«, 
for transferring uses into possession, and converting them 
from equitable into legal estates* Before this statute, most 
of the land in England was, through fear of forfeiture, con- 
veyed upon uses, which were then under no control but 
equity ; and not being subject to dower, which is a legal 
estate, a man, in consideration of his intended marriage, 

* Opposed to an inheritance! the word freehold denotes an estate for life, but 
oo dominion over the fee. r. 



settled a part of his land on himself and his intended wife 
jointly for their lives, and the life of the survivor, in express 
lieu of dower. 

Estates at sufferance, are those which are held after the 
terms of years granted the tenants thereof are expired. 

Estates on condition imply, that if the tenants misuse 
or nonuse them, they forfeit them ; as in the grant of an 
office whose duties are perverted or neglected. An express 
condition is by deed ; and it is subsequent, whereby a vested 
interest may be defeated ; or it is precedent, whereby it 
must be performed before any interest vests, if it do not 
continue after the contingency falls, it will be a limitation ; 
as, where a person holds an estate while he is rector of Dale, 
remainder toC. when he ceases to be so. Here the instant 
the condition is broken, the remainder over takes place, and 
can never be devested. 

Estates in mortgage are vivum vadium, a living pledge, 
or vivum mortuum, a dead one ; the first when land is con- 
veyed to a person for money borrowed, to hold till out of 
the rents and profits he pay himself his principle, interest, 
and costs; the second, when the borrower conveys it to the 
lender, on condition to be void if the money borrowed be 
paid on a future day certain ; which if it be not, the estate 
becomes absolutely legal in the mortgagee, but liable never- 
theless to be redeemed in equity ; because, contrary to a 
■ conditional limitation, compensation can be made to the 
lender for the default of the borrower, in point of time, 
though still subject to dower and escheat: to avoid which, 
instead of conveying the fee simple of the land mortgaged, 
it was conveyed for a term of years, when, on the death of 
the mortgagee, the right to the money, and the residue of 
the term, devolved on his representative ; but on the death 
of a mortgagee in fee, the estate, when absolute in the law, 
descends on his heir, or it may be devised from him ; or if 
the money be paid, it must be to his executor or adminis- 
trator. A mortgagee for years, in case it be not paid, only 
holds the estate for the term ; and therefore a mortgagor 
often covenants that on the nonpayment of the money by 
the time appointed, he will not only confirm the term, but 
convey the freehold of inheritance to the mortgagee, or as * 
he shall appoint, discharged of the equity of redemption. 
If a mortgage be in fee, and it descend on an heir, it will be 
equitable assets, and special and simple contract debts 



shall be paid equally ; but ff it be for years, and it comes 
to the hands of an executor or administrator, it will be legal 
assets, and debts shall be paid according to legal priority ; 
except when creditors require the aid of equity, which will 
direct special and simple debts to be paid proportionably, 
and that any deficiency should fall equally on all of them. 

Estates in possession are executed, and in remain- 
der they are limited on others, making together whole 
estates, and livery of one is livery of the other; but if the 
first becomes void, or is defeated, it destroys the last. They 
are also executed in some person certain, or they are exe- 
cutory in an uncertain one, or on an uncertain event. They 
pre also contingent, and must be in a person who may pos- 
sibly exist when the preceding particular estate ends, poten- 
tia propinqua, and not be too remote, polentia remotissima, 
as when one person holds land for life, remainder to the 
heirs of another, and the former dies before the latter, who 
can have no heirs while he lives ; but when a remainder 
is to one who does not exist, it is too remote, and void. 
This contingency regards the person, which is certain ; but 
where one is tenant for life, remainder to another, if he 
survive, in fee simple, it regards the event, which is uncer- 
tain, as the latter may die before the former. A contingent 
remainder may also be lost by the surrender or alienation of 
the estate for life ; which would destroy it, unless there be 
trustees appointed to take and hold it during the life of the 
tenant for life ; and although it may never vest in posses- 
sion, it may possibly vest in interest, and be possessed in 
future. A remainder man, either for life or in tail, has a 
vested interest, although he may die during the continuance 
of the particular estate. Vested remainders are governed 
by a rule of law, that when an ancestor takes a freehold, 
and in the same deed or instrument, a remainder is imme- 
diately limited thereon to the heirs of his hodi/ 9 it is vested 
in him ; and so it is when mediately to such his heirs after 
some othfer estate is interposed, either for life or in tail, who 
take from him by descent. When immediate, it is executed 
in him by its junction with his preceding estate for life in 
possession. When mediate, it is only vested or executory 
on the determination of the interposing estate. When 
there is no such estate, the words " for his life and his heirs 
in tail" are of purchase, not descent, as a gift, and vest in 
him a remainder in tail which commences with him ; but 
the interposing estate prevents his life estate from uniting 
with the words " heirs of the body j" yet a remainder in tan 



Tests in him for life, not merged in his estate tail, but sepa- 
rated by the interposing estate, during the estate for lite ; 
and when this determines, the heirs of the body of the 
tenant for life have an estate tail in possession ; # but a devise 
by will to trustees and their heirs to pay debts, and raise 
money by mortgage for that purpose, is a use executed in 
them, and descendable, subject to their trusts; and after- 
wards in trust for A. foe life, remainder to other trustees, in 
case A. surrenders or alienates it during his life, to preserve 
contingent remainders ; remainder to the heirs of his body, 
vests a remainder in tail in him, to be executed in possession, 
after payment of the debts.f When an ancestor does not 
take a freehold, expressed or implied, the limitation to the 
heirs of his body is not vested in him, but is contingent. 
In a will, such a remainder is called an executory devise, 
and is constituted contrary to the rules which must be ob- 
served in a deed, because nothing vests at* the testator's 
death, and only on some future event, until which the fee 
simple remains in him and his heirs. They require no other 
particular estate preceding; and a fee simple may be limited 
on a fee simple to one person, and afterwards another, for 
the same reason. They must all take effect in a life or lives in 
being, or twenty-one years after, as to the unborn son of a 
married woman, who shall first be of that age, and his 
heirs. 

In like manner a term of years for land may be devised to 
one for life, remainder to another ; but a grant of it in a 
deed would be void, a life estate being formerly deemed 
larger than for years ; which were short, and liable to be 
defeated by a common recovery, until protected by the sta- 
tute 28 H. 8. c. 15., which brought in long terms for years. 
They are equitable, and may be devised to several persons 
in succession, if they be living in the life-time of the first 
taker, as they are then not too remote; but when they are 
they are void, and the whole will go to the tenant for life, or 

* See my Introduction to the Knowledge of the Law on Landed Property, pub- 
lished by Butterworth and Son. 

t See also 2 Atk. 550. An estate was limited to the use of A. for 99 years, if 
he should so long live ; and after the end thereof by any means, to the use of 
trustees and their heirs during his life, to preserve contingent remainders ; and after 
to the use ot his first son and others successively in tail male, with remainders over. 
A. having a son, they joined in a fine and recovery, hereafter explained, in which 
the son was vouched. Held that a remainder is contingent when the person is not 
m being, or when the previous estate may end before it can take effect ; but when 
the person is in being, and entitled to take when that estate ends, it is vested. 
Therefore here the trustees took a vested remainder, and not A.'s son, so that the 
recovery was void. S Atk. 135. 
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his representatives. The interest of a legatee in a term is a 
possibility; and if be died without disposing of it, the re- 
mainder took place. It was afterwards held that he could 
Dot dispose of it. Farmers then bequeathed their leases to 
one for life, remainder to another; and bills inequity were 
allowed to compel a tenant for life to give security that 
those in remainder should have them; and at last it was 
held, that a tenant for life in a term could not defeat the 
remainder ; for now a term bequeathed to A. for life, remain- 
der to B., who in* the life of A. bequeathed it to C, and. 
died before him, is good, and amounts to a declaration by 
B. in his will that his executor should hold the lease which 
had vested in him in remainder, though not possession, in 
trust for C. as a possibility. Were it not so, the remainder 
of a term, on the death of a tenant for life before it expired, 
would go no where, but be open to common occupancy. In 
settlements, it is usual to limit terms in trustees, to permit 
the intended husband and wife, and the survivor, to receive 
the rents for their lives; and after their deaths, to permit, 
their first son to receive them, until he be twenty-one years 
old, and then to assign the term to him ; but if he die before . 
•that age, then to a second and third son ,* and if there be no 
son or sons, then to daughters. 

In short, every remainder has a preceding estate, and it 
Tests in the grantee the instant it ends, which makes it con- 
tingent ; and every executory devise is of a future interest, 
on a contingency of person or event. When land is given 
to two persons or more, for their lives, severally and respec-» 
lively, with remainder over; on the death of one his estate 
goes to the others, who bold in common ; and the remain- 
der man and reversioner are postponed till the death of all 
of them. These are called cross remainders, which may be 
raised by deed or will : express by deed, implied by will, 
"which must be stronger for more than two persons than 
two only. • 

Estates in reversion remain by law in the grantor; 
and by the statute of 6 Anne, ch. 18. all persons on whose 
lives land is held shall, once a year, if required, be produced 
in the Court of Chancery, or before its commissioners; and 
on neglect or refusal to appear, shall be deemed dead, and 
the tenant next in expectancy shall enter on the land, and 
hold it till they do. When a tenant for years purchases the 
reversion in fee, or it descend on him, nis estate for years 
merges in the inheritance ; but when he has an estate tail 



with such reversion, it docs not, because they instantly 
unite in himself. 

Estates in severalty are in one's own unconnected 
right, independent of any other person. 

Estates in joint tenancy are held by grant or pur- 
chase, indivisably in fee simple, by two or more persons, 
for lives, years, or at will, but not by descent. They have 
one interest, title, and possession, at the same, time, in the 
same deed ; and they are seised per mi et per tout of the 
half and the whole. The interest of one on his death sur- 
vives to the other. Each may alien or forfeit his part ; and , 
if he do either, his alienee holds in common with the others, 
but a devise of it is no severence. 

Estates in.copabcenry are, when land descend on 
two or more female co-heiresses, who have but one estate, 
which goes to their heirs. They may sever it by partition, 
either by consent, writ, or decree, and they will hold in 
severalty. If either alien his part, his alienee will hold iu 
common with the others. 

Estates in hotch pot are, where one of several sis- 
ters has had land given her in frank marriage, and afterwards 
other land descends on all of them, as co-heiresses, from the 
same ancestor, in fee simple; which she shall not divide 
with them, unless she bring in what she had received in 
frank marriage. 

Estates in common are, where there is an union of 
possession only, but not inheritance, title, or time. One 
person may hold in fee simple, and another for life. They 
arise on a dissolution of joint tenancy and coparcenry, or on 
deeds, as gifts of land to two persons, half to one, and half 
to the other, which are in common ; but were it to hold 
jointly and severally, they would hold jointly, unless ex- 
pressed to the contrary. The interest of the respective 
tenants is distinct, and their titles are. several. 

Thus is explained a knowledge of property in land, tb$ 
tenures and estates therein, from a primeval state of nature, 
when the earth and its productions were common to all, 
down to an enlightened and improved state of civil society, 
in the kingdom of Great Britain and Ireland, 
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SJiCT. III. 

Title to Land. 

The possession of estates in land is with a lawful right, or 
without it. Time and neglect may make it defeasible; or 
no possession would be secure, if one person turn or keep 
another out of it, and die in it, his heir has an apparent 
right to it, which, if not disturbed for thirty years, becomes 
an actual and an absolute right. If the person so turned or 
kept out, or his heirs, do not sue for his right of property in 
sixty years, it is lost for ever: thus, if A., who is tenant in 
tail, infeofs B. in fee simple, who takes possession of the 
land, and C. turns B. out, assuming the possession himself, 
C. now has a naked or bare right of possession, B. the appa- 
rent right to it ; and the issue in tail the actual right to it 
and the property also. B. may recover his right of posses- 
sion by action from C, and the issue in tail of A. the right of 
property from B., when he will have naked or bare posses- 
sion, the apparent right to it, and the right of property, 
which form a complete title, either by descent at law, or 
purchase by deed. 

Descent is a devolution, whereby a right to land is lost 
by one person, and gained by another, as from an ancestor 
to an heir, or a tenant to his lord, on an escheat; the 
former is a natural, the latter a legal extinction of the estate; 
or as by occupancy, when the possession of land is vacant, 
or prescription on an immemorial grant, or forfeiture, or 
alienation. Descent is of the highest nature, and all the 
rules of purchase that vary from it refer to the law of it. It 
depends on consanguinity from one common stock; and jt 
is lineal, as from father, grandfather, &c. upwards ; son, 
grandson, &c. downwards; that is, my father and my son 
are related to me in the first degree, and my grandfather 
and grandson in the second, 8cc. If I have two sons, and 
each of them havei^sue, the)' are lineally descended from 
me, and collaterally to each other. The rules are these : — 

1. That inheritances lineally descend from the person who 
died last actually seised of the land, either by his own entry 
upon it, his ancestor's lessee, his receiving rent, his presen- 
tation to a church, or his receipt of rent for an incorporeal 
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hereditament ; but not of a bare right, without fedal inves- 
titure. Seizinam facit stipitem. All rules of succession are 
settled by the law, and are not otherwise derived from na- 
ture, whereby land gained by occupancy descends from 
ancestor to heir. If the feud of which my son died seised, 
were an old one, feudum antiquum, and it had descended on 
him, I could not succeed to it, because 1 must have had it 
before it could go to him, unless it descended on him from 
his mother. Hence, whoever claims by descent, must be 
heir to him who died last seised. Time, however, having 
prevented a discovery of a first feudatory, or purchaser, 
proof of heirship to the last was held sufficient, as a reason- 
able instead of an impossible proof. An eldest son and- his 
issue may be heirs apparent, while his father lives, and if he 
survive, his right will be absolute; but the right of a pre- 
sumptive heir may be lost by the birth of one nearer 1o the 
ancestor, as a daughter, a brother, a nephew ; and if a 
daughter, she may be cut off by the birth of a son, after a 
descent on her ; or on a brother or a nephew. In the one 
case the land goes from her, on the birrh of a posthumous 
son ; in the other, it goes from her on the birth of a post- 
humous brother. 

2. Males are admitted before females, who cannot, on 
the old principle, do military duty ; though they are admit- 
ted as co-heirs before collaterals. 

3. The eldest son succeeds, but daughters altogether, as 
one heir, except to land held in gavel kind, according to 
the custom of the county of Kent, which goes to all the sons 
as an individual feud, feuda individua. Succession by pri- 
mogeniture began under our Hen. 1., except in this county, 
and some other places ; as also the customary tenure by 
borough English, which was in the youngest son. If the 
title of earl be granted to a man, and the heirs of his body, 
who dies leaving only daughters, it will he in abeyance until 
the king name one of them to succeed. 

4. Lineal descendants must stand in the place of their 
ancestors. If there be two sisters, Mary and Anne, and 
Anne dies leaving six daughters, then John their father dies, 
they will take what their mother would have had, which is 
half the land of their grandfather, and their aunt Mary will 
take the other half; i.e. the six daughters will take by the 
root, per stirpes, equally, as coparceners ; and their aunt as 
principal, per capita, in her own right. If John leave on? 
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brother, and two nephews, sons of another, who is deceased, 
tbe succession to his land will be per stirpes, by his nephews, 
as to one half, and per capita to his brother, as to the other 
half; but if he had two brothers who are deceased, each 
leaving issue, they will succeed to it equally, per capita, as 

Erincipals, and each of their issue to one half part. If the 
eir of John be six neices, three daughters of one sister, 
two of a second, and one of a third, they will take per 
stirpes; i.e. one third of his land will go to his three neices, 
daughters of his first sister; one third to his two neices, 
daughter of his second sister; and one third to this only 
neice, daughter of his other sister. Or if he have two sons, 
Matthew and Luke, and Luke die, leaving two sons ; and 
then he dies; the eldest of these sons will succeed. If he 
have two daughters, they will succeed to moieties, in exclu- 
sion of Luke and his issue. Or if he have three daughters, 
Lucy, Jane, and Kate ; and Lucy dies, leaving t*o sons ; 
then Jane dies, leaving two daughters ; and then Kate dies, 
leaving one daughter, and one son, younger than his sister ; 
here, on his death, the eldest son of his daughter Lucy will 
succeed to one third of his hind, the two daughters of 
his daughter Jane to one third of it, and the son of his 
daughter Kate to the other third of it, in exclusion of his 
sister. 

5. On failure of lineal descendants, land devolves on the 
collateral heir to the first purchaser of the whole blood. 
When feuds became hereditary, if a vassal died seised of a 
fee of his own acquiring, feudum novum, a new feud, it de- 
scended on his children, who only were of his blood; but 
had it descended on him, from his ancestors, as a feudum 
antiquum, an oW feud, his collateral heir, in default of a 
lineal one, would succeed to him, as then being of the whole 
blood, from the first purchasing ancestor. A new feud, like 
an estate tail, descended on the issue of the body only ; but 
when the fedal rigor abated, collaterals were let in by making 
the feudatory hoidfeudum novum, a new feud, ut antiquum, 
as an old one, when they succeeded as descendants from the 
first supposed purchaser, to a feijd of an indefinite anti- 
quity; which was substituting, as hath been said, a reason- 
able for an impossible pruof. All feuds, therefore, have ever 
since been held as old ones. Yet, when really descended 
on a person who died last seised, none can succeed but the 
heirs of those through whom the inheritance has passed; as, 
if land descend on me from my mother, no relation of my 
father can be my heir; and so on the contrary. On failure 
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of issue from the last proprietor, the feud descends on the 
heir of the whole blood to the first purchaser, or of the body 
to that ancestor from whom it really has, or is supposed to 
have, originally descended ; and this by the rule, that he 
who would have been heir to the father of the deceased, 
shall also be heir to the surviving son. 

6. The collateral heir must also be of the whole blood. 
A brother in the first degree, and his descendants, exclude 
the uncle and his issue, who is in the' second ; but one bro- 
ther succeeds to another who dies without issue. On failure 
of brothers and sisters, and their issue, land descends on an 
uncle, who then is the lineal descendant of the grandfather. 
When a man has two sons by two wives, and dies, leaving 
his eldest son by the first his heir, who dies without issue, his 
youngest son by the second is excluded, as not being of the 
whole blood ; and the descent will be on a sister, who is so, 
if he have any, because his seizen makes her his heir, posses- 
siofrafris facit sororem esse heredem, the possession of a bro- 
ther makes a sister his heir; but if the eldest son die with- 
out entering on the land, or doing some act of ownership, 
the youngest would inherit it, not as heir to him, but to 
their father, who would then be the person that died last 
actually seised of it. All inheritances are now supposed to 
have descended from some unknown ancestor, which lets in 
the collateral heirs of a modern purchaser, as well as his own 
lineal heirs of the whole blood, descending from such un- x 
known ancestor. In feudis stride novum, a feud strictly new, 
collateral heirs were of course excluded, though they held 
it ut antiquum, as an old one ; yet the rule in this particular 
seems incorrect, as when an uncle of the whole blood, who, 
in a remoter degree, is preferred to a brother of the half 
blood in a nearer; for he may be descended from the first 
imaginary purchaser, as well as the uncle. So in the case 
of a possessiofratris, where both brothers, having the same 
father, must have the same blood as such first purchasing 
indefinite ancestor. The half blood succeeds to estates tail, 
because they are alike heirs of the body. Tbe^rule was in- 
tended to take place of proving a descent from a first un dis- 
coverable purchaser ; but if this could be proved, it appears 
a hardship to exclude the half blood by a rule of evidence, 
intended to supply an impossible proof of a first purchasing 
ancestor. It might be wise, therefore, to admit the half 
blood, descending from a modern purchasing ancestor; or 
when a descent is uncertain, and its origin is not discover- 
able, that the half blood should inherit on the same princL 
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pie, without affecting the rule, that land must descend from 
the nearest couple of ancestors, who have left descendants ; 
because those of one ancestor are not so likely to be in the 
line of that purchasing ancestor as those who are descended 
from both. 

7. In all collateral inheritances males take before females, 
as in lineals, unless the land descended from a female. If from 
a male on the mother's side, no relation of his on the father's 
side can come in, because not of the blood of the first pur- 
chaser. So it is if it come from a male on his father's side, 
no relation of his on his mother's can come in for the same 
reason ; but when the side from which they descended is 
unknown, as a feudum novum, held ut antiquum, the right 
to the inheritance is traced through the father ; and for want 
of heirs there, then through the mother. The seizen of 
everv heir makes him a new ancestor. 

Purchase varies from descent, as hereby an estate has 
a new inheritable quality, and descends to the purchaser's 
blood in general. A gift of laud makes the taker a purchaser 
by his own act and agreement. So he is when it is settled 
on him before he was born, because he does not come to it 
by descent. So a remainder limited to the heirs of A., who 
is living, if he die during the particular previous estate, it is 
by purchase in them ; but to A. for life, remainder to his 
right heirs in fee, is by descent; because, when an ancestor 
takes for life, his heir cannot in the same deed take by pur- 
chase, and only by descent, an ancestor having all his heirs 
in his loins; and when once he is seised of the land, or might 
have been so, the inheritance is in himself, -as a limitation 
which enlarges his life estate into a fee simple, that descends, 
not as a paternal or maternal feud, but as an ancient one, on 
his heirs in general. The heir of an estate by purchase is not 
answerable for the acts of the ancestor, as he is when it descends 
on him, which then are assets. Purchase includes escheats, 
whereby land falls to the lord, on a fedal principle, when the 
blood of the tenant who died last seised is become extinct, 
which leaves his feud open, feudum apertum; but if the lord 
do not enter on it, he' waves his right ; or it falls to him by 
way of forfeiture, of which more hereafter. The former is, 
when he leaves no relations on the part of any of his ances- 
tors, or none on the part of those ancestors from whom his 
estate descended; nor any of the whole blood. A monstxe 
has no inheritable blood in him; and land that should de- 
scend on him, would escheat or fall to the lord, if there be 
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no other heir to take it. A bastard has none, for he it 
the child of no one, nuUivsJUius ;* yet if his father marry his 
mother after he is born, and dies leaving him, who enters 
on his land, and dies also seised of it, his issue will inherit 
it as his heir, although hi? father had a lawful son by his 
mother after him ; because the law will not suffer a man to 
be bastardized after his death, but will support his posses- 
sion, and the heirship of his issue, as a sort of punishment 
on his legitimate brother, for not entering on the land, and 
evicting him in his life-time. The one is called in the old 
law French language bastardeigne, elder, the other mulier 
puisne, since born of a wife, who before was concubina, a 
mistress. A bastard can neither be an heir himself, nor can 
he have any, but of his body ; and having no inheritable 
blood, land, which would otherwise descend on him, escheats 
to the lord. An alien can neither hold by descent nor 

Eurchase ; and if a man on his death leave no other relation, 
is land shall escheat to the lord ; hut if made a denizen, he 
gains a heritable right, which will pass to his issue bora 
after ; and if naturalized, it will pass to his issue born be- 
fore. According to Lord Coke, in his Commentary on Lit- 
tleton, an alien had two sons born here, one of whom pur- 
chased land, and died without issue, when his surviviug 
brother could not be heir, because their father had no inhe- 
ritable blood in him ; and as they could not be heirs to him, 
they could not be heirs to each other; because, on fedal princi- 
ples, land newly purchased could not descend on a brother, 
the fiction that it descended from an unknown first pur- 
chaser being wanted, none but the lineal heirs of the pur- 
chasing brother could inherit the land, as novum stride feuda, 
a strictly new feud, in default of whom it escheated to the 
lord : but it is now held that the sons of an alien born here 
may inherit to each other, the descent being immediate, and 
the supposition of a descent from indefinite ancestors being 
only a fiction to let in collateral heirs, the law supplies the 
requisite ancestor, and also the requisite descent. By the 
Statute of the 1 1 & 12 W. 3. c. 6., all persons, natural bom 
subjects, may inherit by descent, lineally and collaterally, to 
those born out of the king's legiance ; but by the statute of 
25 Geo. 2. c. 39. none shall inherit, but who is living and 
capable of taking as heir on the death of the person last 
seised ; except when land descends on the daughter of an 
alien, and she resign it to an after born brother, or divide 
it with her after born sisters. An attainder corrupts a per- 

* General bastardy is, where the parents never marry; special, when they 
*utny after the birth of their children. 
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won in blood, for the higb crime of treason, and his land 
escheats to the lord for ever; but for the crime of felony it 
escheats to him for a year and a day only. An escheat for 
higb treason makes the traitor so totally impervious that no 
inheritance can be traced through him ; but this severity is 
suspended by the statute of the 7 Anne, c. 21. and die 17 
Geo. 2. c. 39- whereby no attainder for treason shall disin- 
herit any heir, after the death of the late Pretender and his 
sons, and only the traitor himself.* The lands of corporate 
bodies cannot escheat, for they cannot commit treason ; but 
if by any means it be dissolved, its land reverts to the donor 
or his heirs, and does not escheat. Occupancy is a natu- 
ral right to land, qualified by civil laws, vesting in some 
persoa certain what belonged to nobody. An occupant who 
held laud pour autre vie, the life of another person, bad a 
good title against the grantee, unless the grant were to him 
and his heirs for such life, which heirs are special occupants; 
but by the statute 29 Ch. 2. c. 3., where there is no special 
occupant, the tenant may dispose of it by will, or it shall 
go to his ancestors to pay debts ; and by the 14 6. 2. c. 20. 
the surplus shall go in a course of administration. Pre- 
scription is either personal in one and his heirs in fee 
simple, or under a que estate in those whose estate be hath, 
for which formerly a person might prescribe at any distance 
of time without limit; but by the statute 32 H. 8. none shall 
prescribe for any incorporeal estate beyond sixty years, as 
a right of way or common. Custom is local, not personal, 
and relates to particular places ; and this and prescription 
are acquired by purchase. Forfeiture is for crimes or 
misdemeanors, as treason, felony, misprision of treason, 
premunire, drawing a weapon on a judge, or striking any 
one in the presence of the king's principal courts of justice; 
or for the alienation of land against the rules of law, as in 
mortmain, a dead hand, whereby it becomes perpetual and 
unalienable, as to a corporation, which never dies ; or as to 
an alien, who cannot bold it; or as by a tenant for life, who 
aliens his particular estate in fee simple, which is larger, 
and divests the remainder* and reversion, and is a renuncia- 
tion and forfeiture of his own to them ; but not so if a tenant 
in tail aliens in fee simple, which only discontinues the 
estate tail, and his issue may avoid it on his death ; because a 
remainder man in tail, and a reversioner, have only a dis- 
tant and possible interest before the issue in tail be extinct. 
His alienation is good against himself, and works no for- 
feiture. The introduction of trustees in deeds and wills to 

9 See note at the end on the subject of fcrfcitaie. 
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preserve these remainders on such forfeiture of life estates, 
arose from Chudleigh's case, 1 Rep. 120., and Archer's, 66., 
though not brought into practice till after the usurpation. 
It was thought that trustees to uses took no vested estate ; 
but it was settled in Cholmely's case, 2 Co. 50., that they 
did. Before this the doubt was, whether they had any 
more than a right of entry in case of forfeiture ; or as non- 
presentation to a church, and in due time, or for simony, 
breach of condition, custom, waste, and bankruptcy. So 
that under occupancy, prescription, and forfeiture, the tenant 
holds by purchase. Under alienation, sale, or emptior), he 
holds by deed, as a gift, marriage settlement, or devise, 
which are more modern than, by descent, though as old as 
the time of our Hen. 1., when a tenant was first allowed to 
sell part of the land he had bought, but not the whole, un- 
less he had bought it for himself and his assigns. The 
restriction of alienation by will, as by Magna Charta, the 
statute called quia emptores (the first words of it,) and the 
statute de prerogativa regis, continued till the reign of H. 
8.; and since the old tenures were destroyed by the statute 
12 Ch. 2. c. 24. all persons capable and in possession may 
alien land, but not a mere right to it. The stat. of Westm. 
2. subjected land to execution for debt, as to one half of it ; 
and the whole might be pledged in a statute merchant or 
staple, of the 21 Ed. 3. c. 9v S3 H. 8. c. 6.; and since then 
be sold under a commission of bankruptcy, with all remain- 
ders and reversions therein. Thus, from the feudal restraint 
of alienation, without the mutual consent of lord and te- 
nant, however well originally intended, the kingdom, from 
a change of circumstances, and for wiser reasons, experi- 
enced the freedom of transferring landed property at discre- 
tion, which has proved a general benefit. The consent to 
it as formerly, on the part of the tenant, was called an attorn- 
ment, which was afterwards made necessary to leases for life, 
or years ; and if any were unexpired when the estate was 
purchased, and the lessee refused to consent to it, the sale 
was incomplete, until in the end the doctrine of attornment 
was done away by the statutes of 4 & 5 Ann. c. 16., and the 
11 Geo. 2. c. 19- All persons in possession may now alien 
land, excepting reversions and vested remainders, which 
may be granted ; the possession of the particular tenant 
being the possession of the reversioner and remainder man. 
Contingencies and possibilities cannot be aliened, but 
only released or devised by will, or go to an heir or executor, 
though not assigned to a stranger, unless joined to some 
present interest, because from their uncertainty they are 
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unsubstantial.* Persons attainted of treason, felony, or pre- 
munire, ideots, lunatics, infants, or under duress, may alien 
sub modo, their deeds being only voidable, but not void. 
As to their own deeds, they cannot annul them, after they 
recover, by stultifying themselves; though now the next 
heir, or other persons interested, may avoid their acts after 
their deaths ; and their committees, by the 1 1 Geo. 3. c. 20. , 
may renew leases for them, under the direction of the Court 
of Chancery. Feme coverts, or married women, cannot 
alien land, bat may purchase it, with cousent of their ba- 
rons, or lords, or husbands ; and if they afterwards die, their 
wives, or feme coverts, may wave it, and their heirs also ; 
but their deeds, except of record, are all void. Aliens 
may purchase land, but can neither hold nor alien it. Lease- 
hold houses for years they may, for the purpose of trade 
and commerce : and this leads us to inquire how and by 
what means it is secured from one person to another, which 
will be the subject of the next section. 
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SJ2CT. IV. 

Of Assurances of Landed Property. 

There are severdl, some original, and some derivative, 
commonly called deeds of conveyance, whereby land appears 
to pass from one proprietor to another, the former creating, 
the latter enlarging the estate. The primary are, a feoffment, 
grant, gift, lease, exchange, and partition. The secondary 
are, a release, confirmation, surrender, assignment, and 
defeasance ; all containing a legal statement of the tenure, 
the meaning of the parties, a warranty of the estate assured 
(of which more hereafter), covenants to do or not to do some 
future acts, and the conclusion. They must be in writing, 
chirographic sealed and delivered as the acts of their 
makers, against which they are estopped from saying any 
thing, except for fraud, force, &c. They must also be ou 
gooa consideration, as the ties of blood, love, aud affection ; 
or valuable, when for a price in money ; and if made between 

* A contingent remainder may pass by a fine and recovery in which a remainder 
nan is vouched ; and contingent interests in terms for years may be assigned upon 
Valuable consideration. 
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two of more parties, ihey should be indented, to tally with 
each other ; but if made by one party only, they should be 
polled or cut even. The first of these conveyances is made 
on the spot in the country, per pais, and is called a 

Feoffment, which is the gift of a fee; with livery of 
seizen, or delivering possession by thie donor to the donee, 
which is actual when done by a clod of earth and by deed ; 
but when the land is vacant it is in law. It was the ancient 
common law conveyance without writing. After the con- 
quest the form varied ; but under our Ed. 1. it became more 
uniform, and contained the vroidsfeofavi, as it did before 
the words dedi, concedi, donavi: The consideration was ori- 
'ginally homage and service, which, after the statute quia 
emptores, 18 Ed. 1., were omitted. When made by the 
king, he directed the sheriff to deliver seizen in his name ; 
and his greater subjects did the same by letters of attorney, 
which was their first introduction. This livery of seizen 
was also done in sight of the land, by the donor's saying to 
the donee, " I give you that land, enter on and take posses- 
sion of it ;" which, if he did peaceably, or, if prevented, and 
he claimed it yearly, as nearly as he could, it was sufficient. 

A gift is of an estate tail, which, like a feoffment, re- 
quires livery and seizen. 

A gbant conveys incorporeal things, as a right of way, 
of advowson, of common, &c, where there can be no livery. 

A lease may be for life, years, or at will; but if for 
more than the lessor has to grant, it is an assignment of the 
whole; If for years ? there must be an entry on the land to 
vest the estate in the lessee, as the lease only gives a right to 
it interesse termini. A term of years, raised by deed or devise, 
if in the words of an entail, would be void, as tending to 
perpetuity, and the end of a term cannot depend on a possi- 
bility so remote; therefore, if limited in tail, the whole of it 
would go to the first taker, and be transmissable. It maybe 
devised to one for life, with remainder over to another. Exe- 
cutory bequests of personal property are allowed, because 
the use and the substance are distinct, and the tenant for life 
hath no absolute power over the property ; but if there be 
no remainder over, he will take the whole. 1 Vern. 233. 
2 Vern. 50. 331. By the statute 32 H. 8. c. 28, tenants in 
tail may lease their land for three lives, or twenty-one years, 
so may husbands of their wives' land, held in fee simple, or in 
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tail, if they join therein ; and so may those who are seised of 
land in right of their churches, except parsons and vicars. 
By the 1 Eliz. c. 19., grants by archbishops and bishops 
(except to the crown), other than for three lives, or twenty- 
one years, and reserving the usual rents, are void ; but by 
the 1 Jac. 1. the exception to the crown is taken away ; and 
by the 13 Eliz. c. 10., explained by the 14. c. 1 1. 14., the 
18. c. 1 J., and the 43. c. 49., the restriction i» extended to 
inferior corporations, sole and aggregate, colleges, cathe- 
drals, ecclesiastical or elemosinary corporations, parsons, 
and vicars ; who may grant leases for three lives, or twenty-* 
one years, houses in market or corporate towns excepted, 
which they may lease for forty years, if no more than ten 
acres of land belong to them ; and if beneficed clergymen 
absent themselves eighty days in a year, they forfeit a year's 
profit to the poor, and their leases are void ; licensed plural- 
ists excepted, who may lease their livings to their curates, 
if they do not absent themselves for more than forty days in 
the year. They may also alien their land in fee simple, for 
land of equal value, but they can make no other leases than 
they could at common law ; and therefore parsons and vicars 
could not make any by this statute to bind their successors, 
without the consent of the patron and ordinary, otherwise 
they might make them for any time; though, if made con- 
trary to the statute of H.8., they would be good against 
themselves for their lives, if sole corporations; and if ag- 
gregate, for the life of the head of it. By the 18 Eliz. c. O. 
in college leases, one third of the old rent shall be reserved 
in wheat and malt, at the price of the next and nearest mar- 
ket. A chancellor of a bishop may grant leases for three 
lives, or twenty-one years, without having them confirmed 
by the dean and chapter, 1 Lev. 112. So of a prebendary, 
the statute of the 32 H. 8. c. 23. only excepting parsons and 
vicars. 

An exchange is a grant of equal interest in land, one 
in consideration of the other ; and carried into effect by the 
parties' mutual entry thereon, either in livery or grant 

A partition is, when joint-tenants, coparceners, or 
tenants in common, divide their land by consent, writ, or 
decree; and these are all primary and original deeds, in 
which a clause of warranty was generally included as 
to the goodness of the title to the estate conveyed. It binds 
the grantor and his heirs, to secure an estate to the grantee, 
who, by the fedal law, might call upon them for it, if bis 
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title were disputed ; and if they did not, whereby he was 
evicted, they were obliged to give him another of equal 
worth. Before the statute quia emptor es, 1 8 Ed. J . premised, 
if one person enfeoffed another in fee, by the word dedi, to 
bold on services, the law fixed a warranty to the grant, in 
consideration thereof; or if one of his ancestors had i m me- 
morial I y held land of another and his ancestors for homage, 
whicb was ancestral, it bound him to a like warranty, the 
homage being a proof of the grant. So in the exchange or 
partition of land in fee simple, each party is bound to war- 
ranty, in consideration of eqnivaleticy ; but since this statute 
quia emptor es, if one person enfeoffed another, he was only 
bound to an implied warranty, and not his heirs ; for in him 
it was only a personal contract, as the services were not dne 
to him, but to the chief lord of the fee. So, since then in 
deeds of conveyances no warranty is implied ; for they are 
not like the old donations of a fee. and therefore an express 
warranty was introduced to bind the feoffor and his heirs 
also, as a covenant real, as it was before this statute, in 
order to elude non-alienation, with consent of the heir; be- 
cause, descending on him, it obliged him to yield a recom- 
pence in value ; the law concluding that an ancestor wou^d 
not disinherit his heir, without leaving him ra equivalent in 
money, or otherwise, as a consideration,. It was lineal, if 
from the ancestor, collateral when the heir did not derive his 
title from him; as, where a younger brother release's his 
father's disseizor, with warranty, it is collateral to his elder 
brother. In both, the heir was only bound when other land 
descended on him of equal value; but whether any did or 
not, he could not claim the land warranted. If he could 
take it by descent, he would be obliged to take the warranty 
of his lineal ancestor. So, jn collateral warranty, though 
no land descend, the heir was barred claiming the land war- 
ranted, by a collateral title, because other land might after- 
wards descend on him from the same ancestor. By the 1 1 
H. 7. c. 9» no alienation by tenant in dower, with warranty, 
shall bar the husband, though he be heir to the wife : and by 
the 4 fy $ Anne ? p. 16., warranties by tenants for life are 
void ; and so are collateral warranties by any ancestor who 
has not the estate in possession, as against his heir. Lineal 
warranty by tenant in tail, without assets descending, is no 
bar to the issue in tail ; but with them it is a bar, and an- 
ciently destroyed the estate tail by exchanging the land 
entailed for land of equal value. Collateral warranties, with-* 
out assets, at common law, were a bar of the estate tail, and 
ail remainders and reversions thereon, as they are by tenants 
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in tail in possession ; who may, in certain cases, convey the 
land in fee simple, by adding a warranty to the grant, which, 
with assets, bars the issue, and without, the heirs in remain* 
der or reversion. Bv the statute of Gloucester, 6 Ed. 1. c.3. 
tenants by curtesy shall not alien their land with warranty, 
that shall descend on their sous, who are heirs to him and 
their mother ; nor bar them from claiming her inheritance, 
unless it descend from him. A covenant by a person and 
his heirs is real, and descends upon them, who must perform 
it if it descend with assets, but not without. A covenant bv 
a person, and his executors or administrators, is personal ; 
and his personal assets are bound by it, in their bauds. The 
former is better than a warranty, though not so much for the 
acts of the grantor's ancestors as his own, because a warranty 
extends to every one; inasmuch that covenants, as in modern 
deeds, supply the place of warranties, as being belter for the 
grantee. When annexed to bargains and sales, releases, 
and covenants to stand seised, which operate in use, as here* 
after explained, they may affect the estate the}' convey, by 
a discontinuance of it ; because at common law they were 
voluntary, and equal to fedal contracts, which prevents the 
warrantor from claiming, and obliged him to defend it. In 
snort, warranties were lineal, when they descended on an 
heir who might have claimed the land ; collateral, when it 
was limited to sons successively in tail ; for if the eldest 
aliens with warranty, and die without issue, his next bro- 
ther will be his heir, which makes the warranty collateral to 
him. Thus much for the doctrine of warranties ; which, 
though superceded by covenants real, in modern deeds, is 
useful for the student and practiser to know. The secon- 
dary or derivative deed is a 

Release, whereby an estate is enlarged, enlarger Fesfat; 
as, when a remainderman releases his right to the particular 
tenant for life, who must be in possession, or there would 
be nothing for the release to work upon, or whereby an estate 
is passed, mittez ledroit, as when one coparcener releases her 
right to the other; and in these there is a privity of estate 
between the parties, whose rights are so related to each other 
as to form but one estate ; or whereby a right is passed, as 
when disseizee releases his disseizor ; or whereby a right is 
extinguished, as when a tenant for life grants a lease to A. 
for life, remainder to B. and his heirs, and C. releases his 
reversion to A.; or whereby an entry and feoffment is made ; 
as when a disseizee has been disseized by two joint disseizors, 
gad releases to one, who is seised of the whole, and shall 
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exclude his companion or disseizor, which is equal to an 
entry by the disseizee, and making a feoffment to the dis- 
seizors. Thus, a person in possession of land must, at com- 
mon law, convey it by feoffment and livery; but if he have 
only a right, and not possession, he must convey it by re- 
lease to the person who has it. 

A confirmation establishes a present interest, whereby 
a voidable estate is made sure; as, if a tenant for life grant 
a lease of his land for forty years, and dies in the mean time, 
the entry of the reversioner renders it void ; but if he con- 
firm the lease before the death of the tenant for life, it is 
sure, and not voidable. 

A surrender gives up an estate by a tenant fpr life or 
years, to the remainder man or reversioner. 

An assignment passes the whole interest of the as- 
signor to the assignee. 

A defeasance is a collateral deed, made with another, 
containing conditions which, if performed, annul the estate 
then created; as, when a mortgagor formerly enfeoffed a 
mortgagee, who at the same time executed a defeasance, 
whereby the feoffment was to be void on repayment of the 
money by a certain day, which defeasance was considered as 
part of the feoffment : and these are the secondary or deri- 
vative deeds of alienation at common law. 

The conclusion of them all shews the date, though 
they are good without it, or with an impossible one, if the 
true one can be proved. They are executed by reading and 
sealing, signing and delivery, by a grantor to a grantee, or 
some one for him, until something be done, and is called 
an escrow ; and they are attested by witnesses, which com- 
pletes them. The remaining deeds of alienation operate 
under the statute of uses, hereafter explained, previous 
whereto it is necessary to shew what uses are. 

Uses and trusts at common law were the same; but 
since that statute, uses at common law were what trusts are 
now. The land was conveyed to one or more in confidence, 
to dispose of it as the grantor dictated ; and, in the mean 
time, for him to receive the rents and profits. They were 
brought here by the foreign clergy, under our Ed. 3., to 
avoid mortmain, in taking grants of land to their religious 
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houses, which the clerical chancellors then executed in 
equity ; hut this producing great deceit and inconvenience^ 
the statute 27 H. 8, c. 10. transferred them from the trustees 
into the possession of the person for whom they were raised, 
called the cestui/ que use, who thence became legal owner 
of the land.. It did not destroy uses, but only the intervene 
ing estate of a freehold in the trustees, which they could 
neither escheat nor alien, discharged of the use ; nor could 
their wives have dower, nor could they hold by curtesy, be- 
cause it never vested in them. A use need not always take 
immediate effect, but may wait some future event, in a rea- 
sonable time, till when the ancient use remains in the grant- 
or, as in executory devises ; which made them cognizable in 
the common law courts, under the same rules as in equity, 
but with improvements : but contingent or springing uses 
differ from executory devises, because the statute executes 
none, except in the person seised to such uses, who must be 
living when the contingency falls; and if he destroy his 
estate before, it is gone for ever; but executory devises pass 
to the future devisee. In each a fee may be limited on a fee, 
and a use may spring from one person to another, ex post 
facto, as secondary or shifting : thus, when A. enfeoffs B. to 
the use of an intended wife and hereldest sou for their lives ; 
she will, on her marriage, take the whole in severalty; and 
on the birth of her son, it will be executed jointly in both 
of them. When it expires, or cannot vest, it will result; 
as, where one enfeoffs another to the use of his intended 
wife for her life, remainder to her first unborn son in tail ; 
here, until the marriage it results on himself; or, if it be 
executed in her for life, and she die without leaving a soil, 
it will result on him as if it had never been created. It may 
also be revoked under a power given for that purpose ; but 
a defeasance of it was only allowed at common law, com- 
mencing with the grant, and expressed therein on certain 
events, which limited the control of courts of equity over 
it; yet the courts of law restored their cognizance, with an 
increase of authority ; holding that a use could not be limited 
on a use, though, when it Was executed in one person, he 
immediately became seised to the use of another, which the 
statute equally executed. Not, however, extending to terms 
for years, whereof a lessee was not seised, equity held, that 
as a feoffee to uses was not to have any benefit, and that this 
statute fcould not execute them of terms at law, they were 
trusts, which conscience ought to perform. If land is con- 
veyed to a person, in trust to receive and pay rents to ano- 
ther, or to pay taxes, or to repair, &c. the iise is not exe- 
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culed by the statute, but the land continues in the trustee, 
or he could not perform the trust.!* By the 29 Gh. f i. c. S. 
ail trusts must be declared in writing. Estates in use are 
now deemed legal ; they can neither escheat, or be forfeited 
by a trustee, nor aliened discharged of his trust; they are 
not subject to dower for his wife, because his seizen is but 
momentary, and no sooner exists but it dies, like a shadow 
by its substance ; nor can they be devised by will. The trus- 
tee is only an instrument, a machine, and cannot alien but 
for value, without notice ; which, as the cestuy que use is 
usually in possession, can seldom happen. They also de- 
scend, may be aliened, are liable to debts, forfeiture, leases, 
and curtesy, as at common law ; but not to dower, which is 
a legal estate : yet, since the statute which made them legal 
and not equitable, the doctrine that they are not liable to 
dower is open to objection and controversy. Uses give 
effect to modern conveyances, by making the notoriety oF 
livery and seizen unnecessary .+ Nevertheless, their secrecy 
in operation was wisely checked by various occasional sta- 
tutes, from the time of H. 8. to the present reign, which 
require a registry in certain cases, and in certain places. 
These brought forward 

A deed of covenant to stand seised to certain uses 
expressed, on good consideration, or marriage, which is 
valuable Only for the benefit of wives, children, or kindred, 
either for life, in tail, or fee simple, which the statute im- 
mediately executes. 

Also, a deed of bargain and sale, as a real con- 
tract, which makes the bargainer a trustee for a valuable 
instead of a good consideration, for the bargainee, which 
the statute executes; but this, by a statute in the same ses- 
sions of the 27 H.8. must be enrolled in Chancery, in six 
months after its date, except of interests for years, which 
brought in a 

* Trusts are the consequence of the statute of uses, which before were executed 
in equity. At common law a trustee was owner of the land, and did the fedat duties, 
his wife was entitled to dower, and his infant heir was in wardship to the lord. If 
he was attainted, the land was forfeited ; but this statute joining the use and pos- 
session together, executed it; and seizen remained in the trustee until a contingent 
person came into being, without affecting the legal fee. 

t When land was occupied, and livery could not be made, the reversion was 
granted the bargainee, to whom the tenant attorned. The reversion wanting no 
livery, a particular estate was raised on which it should depend j and then a re- 
lease of it to the particular tenant vested the entire fee in him. 
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Lease and Release. The lease is a bargain and sale for 

a year to the bargainee or lessee, who, being entitled to the 
use, the statute executes it in possession, and thence ena- 
bles him to take a release of the reversion in fee simple; but 
at common law, a lessee must enter on the land before he 
coul «ake a release. 

Deeds to lead or declare uses are incident to fines and 
recoveries, of which more hereafter. 

Peeds to revoke uses are grounded on powers in some 
that are prior. The other assurances are of record, as, the 
king's grants, statutes, surrenders of copyhold estates to 
uses,' fines and recoveries. 

A fine is a feoffment recorded in the Court of Common 
Pleas, the only court in which real actions are prosecuted 
or defended. It is an acknowledgment that the demandant 
of the land has a right to it. When executed, it gives the 
demandant immediate possession ; when executory, it ena- 
bles him to gain it by a writ of habere facias seizinam. It is 
called a fine, Jin is, because it puts an end to a feigned action 
of covenant. In H. 2.'s time it was an actual concord of a 
real suit ; but since then it has been fictitious, as a more sure 
conveyance than a feoffment, which was liable to be lost, 
and often difficult to be proved. Being a judgment on re- 
cord, it proved itself. The writ whereby tbe suit is begun 
is issued against A., requiring him to perform his covenant 
with B. of ten acres of land in Surry, or shew the court a rea- 
son to the contrary, in a given time. On this they compro- 
mise, paying a fine to the king for his licence to agree, and 
another to alienate. This ends the suit; after which their 
concord is made out, stating that A. has acknowledged the 
ten acres of land to be the right of B., which be hath of the 
gift of A.; and that those he hath remised and quitted claim 
to from him and his heirs to B. and his heirs forever. And 
further, that A. and his heirs hath granted that he will war* 
rant to B. and his heirs the ten acres of land against all men 
for ever ; and that for the recognition, remise, quitting 
claim, warranty, fine, and agreement, B. hath given A. 
100/. sterling. A note or abstract of this record is then made 
out, as between A. die complainant, and B. the deforciant, 
so called because kept gut of possession of the land by pre- 
sumed force, whereon a plea of covenant was summoned 
between them, to wit, that A. had acknowledged the land to 
be the right of B., as those which he had of the gift of A., 
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And those he hath remised and quitted claim from him and 
his heirs to B. and his heirs for ever, with warrant}*, for 100/. 
sterling. Then follows the foot, indenture, or chirograph 
of the fine, which is the final agreement, made in open court 
of our lord the king at Westminster, from the day of Saint 
Michael in fifteen days, before Sir William De Grey, knt., 
chief justice, and other justices and faithful subjects or' our 
lord the king then there present, between A. complainant, 
and B. deforciant, of the land, &c. as before. This com- 
pletes the fine, which is required by the statute 4 H. 7. c 
24. to be publicly proclaimed in open court in the four fol- 
lowing terms. Of fines there are four sorts : — 1. Sur cogni- 
zance de droit come ceo que il ad de son done, in English, upon 
the acknowledgment of the right of the cognizee, (sub intele- 
gitur), as that which he hath of the gift of the cognizee, (sub 
intelegitur). This is the best, as the cognizor acknowledges 
a previous feoffment, or gift to the conuzee, rather than make 
it an original conveyance. 2. is sur conizance de droit tan' 
turn, an acknowledgment of the right to such a quantity or 
amount, but no previous feoffment or gift, and passes a re- 
versionary interest in the cognizor, whereof there can be no 
feoffment or gift, with livery ; that is to say, the cognizor 
acknowledges the right to be in the cognizee ; and giants, 
for himself and his heirs, that the reversion, after the parti- 
cular estate determines, shall go to the cognizee. 3. Sur 
concessit is, where the cognizor, to settle differences, v rants 
or concedes to the cognizee some other estate, either tor life 
or years, as a composition thereof; but reserving some ren- 
der, as upon a new grant, without acknowledging any pre- 
vious gift. 4. Sur don, grant et render, which is a double 
fine, taking in the first and third of these four; and it is to 
raise particular limitations, which the first does not, and 
only an absolute freehold, or an inheritance. In this last 
fine, the cognizee, when the right is acknowledged to be in 
him, renders or grants to the cognizor, or a stranger, some 
other estate. • The first, by conveying an absolute freehold, 
with seizen, in law, without actual livery, is executed ; the 
others are executory. They derive their force and effect 
from the common law, and the statutes 4 H. 7« c. 24. and 
32 H.8. c. 36. By the 18 Ed. 1. they exclude partus, pri- 
vies, and their heirs, and all persons of full aj»e, sane, out 
prison, and within the four seas, unless they claim within 
a year and a day ; but this was repealed by the 34 Ed. 3. c. 
16., which left the time indefinite, until the 4 H. 7. fixed it 
at Jive years; excepting married women, infauts, prisoners, 
persons insane, and beyond sea, who have five years to make 
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their claims, after their disabilities are removed. This sta- 
tute was intended to destroy estates tail, bat the statute de 
dams standing in the way, the statute 32 H. 8. c. 36. made it 
a bar to tenants (m tail, and their heirs, claiming by force of 
the entail. Parties therefore privies, relations in blood, or 
representation, as the heirs general of the cognizors, the 
issue in tail, since the 33 H. 8., devisees, vendees, strangers, 
and others, who do not claim in five years after fine is le- 
vied ; and by the 4 Anne, c. 16., bring an action to try the 
right in one year after a claim be made, are barred for ever, 
provided the party who levies it have ao interest in the land 
intended to be conveyed, otherwise it would be void, and 
might be set aside by pleading partes finis nihil habuerunt ; 
so may a fine levied by a tenant for years ; and when he in- 
tends to levy any, be previously makes a feoffment, which 
displaces the estate of the reversioner, and raises a freehold 
by disseizen. When perfect, a fine is a partial bar to the 
issue in tail and their heirs. If. the reversion or remainder in 
fee be in the tenant in tail, with the freehold in possession, 
it bars the entail ; but if a person has only a remainder in 
tail, with the freehold in possession, a recovery is necessary ; 
and if he has it without the possession of the freehold, which 
is in another, who refuses to join therein, he can only bar 
those claiming under him by a fine* 

A recovery, as premised, was a contrivance of the 
ecclesiastics to avoid the law of mortmain, and afterwards 
countenanced by the courts, to unfetter inheritances* It is 
a judgment of record, whieh the demandant in the action 
may immediately execute. It takes the estate tail from the 
tenant, but does not destroy it ; for, in notion of law, it ever 
subsists in the recoveror, to whom, his heirs and assigns, it 
is transferred, and the remainders and reversions thereof can 
never take effect. As to its form, suppose David Jones to 
be tenant of the freehold, who intends to convey it to Wil- 
liam Morgan. To this end William Morgan brings an 
action against him, which is called real, because it relates to 
land, alleging in the writ, as demandant, that he has no 
legal right to it, but that he possessed it after one James 
Hughes bad turned the demandant out of it. To this action 
David Jones appears, and calls one Richard Price, who is 
supposed to have warranted the goodoess of the title, and 
prays that he may defend it. Richard Price now appears 
and defends it accordingly, when William Morgan asks 
leave to imparl, t. e. to speak with David Jones, which is 
granted him, and he returns into court ; when judgment is 
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given for William Morgan to recover of David Jones the 
land in question, and also for David Jones to recover of 
Richard Price other land of equal value to that he warranted. 
Then a writ issues to the sheriff of the county where the 
land lies, to put William Morgan into possession of it; 
which constitutes an estate in fee simple, from David Jones 
to him, whereof he is a purchaser by his own act and agree- 
ment. A recovery is either with single, double, or treble 
voucher, or calling to warranty, but usually double, by 
conveying the freehold to some indifferent person, against 
whom this real action is to be brought, be then being in 
possession of it ; otherwise a recovery would be void : yet, 
to remove doubts as to this particular, the statute 14 Geo, 
2. c. 00. ordains that those who are entitled to the next free- 
hold estate in remainder or reversion, may make a good tenant 
against whom to bring this real action, notwithstanding the 
legal freehold may be vested in lessees, and that though the 
deed which makes such tenant be after the judgment of re- 
covery, if it be in the same term, the recovery shall be valid 
in law, and shall not be impeached for not being regularly 
or duly entered of record ; but that the deed which made 
such tenant, after twenty years' possession, shall be suf- 
ficient evidence for a purchaser for value, that it was duly 
suffered. If a recovery be against the tenant in tail, by 
single voucher, it bars only the estate he is then seised of; but 
if against another person, by double voucher, who calls him 
to warranty, it bars every latent right he may have in him, 
and the reoompence in value bars his issue.* The artificial 
reasoning in support of recoveries, which are fictitious, tp a 
beneficial end, is now sunk in a general definition that they 
are common assurances, deriving, like fines, their force and 
effect from the law, with the consent of the parties. Deeds 
that state for what uses fines and recoveries are levied and 
suffered, if made previously are said to lead them, if after, 
then to declare them. 

Assurances by custom relate to copyhold land, and 
such customary estates as are of ancient demesne, held in 
pure or privileged villainage, which could not be aliened by 
deed, and only in the court baron of the lord, lest he should 
be deprived of his fruits of tenure; in some whereof a reco- 
very may be suffered, and the conveyance is by surrender. 

* Lord Hale says, the recoro pence in value is the reason it bars the issue in tail, 
bat not a remainder man or reversioner ; because the recoveror is in of the estate 
tail by intendment of law, and has a continuance of it as at common law, 9 
I<cv.30. 
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This is by giving up the land into the hands of the lord, for 
the uses mentioned therein, whether of a purchaser, mort- 
gagee, or devisee. The steward of the manor takes it, in or 
out of the general court, before two customary tenants, from 
the copyholder, by his delivering a rod, which conveys his 
title to the lord, in trust for such persons and purposes as 
are declared, according to the custom of the manor. If out 
of court, the jury or homage must present it on their oaths 
at the next, kept by the lord, which informs him of what 
has been done out of it, when he grants back the land to the 
person for whose use it was surrendered, to hold by the old 
rents and services, and admits him tenant accordingly ; upon 
which occasion he pays a fine, as for alienation, and takes 
an oath of fealty. An admittance may be by a voluntary 
grant from the lord, upon surrender, or upon a descent ; and 
in all these he is only an instrument ; and if he refuse, he is 
compellable in equity, or by writ of mandamus. 

Assurance by devise was long restrained in England, 
by the principles of the fedal law, until clerical cunning or 
deceit brought forth the doctrine of uses, which were after- 
wards devised by will, and their execution compelled in 
Chancery: but the statute of 27 H.8. c.10. having joined 
the possession of the land to the use, the devise of it ceased, 
as unnecessary ; and the 82 H. 8. c. 1., explained by the 
34 H. 8. c. 5. enabled all persons legally capable, except 
bodies corporate, feme coverts, infants, and ideots, to de- 
vise two thirds of their kuid, held in chivalry or by knight 
service, and the whole of it held in soccage ; but not to cor- 
porations, which would be in mortmain, and contrary to law"; 
yet, from the spirit of the 43 Eliz. c. 4. land may be devised to 
them for a charitable, but not a superstitious use ; and by the 
£9 Ch. 2. c. 3. devises must be in writing, signed and wit- 
nessed by three or more persons; who, if they be servants, 
creditors, doctors, or apothecaries, and were legatees, would 
be rejected, as insufficient to establish the will, until the 
£5 Geo. 2. c. 6. restored their competency and credit, by 
making their legacies void. Bond and specialty creditors, 
however, not having the same remedy against a devisee of 
land, as against the heir, who had assets by descent, the sta- 
tute 3 & 4 W. & M. c. enacts, that all wills and appoint- 
ments of land, shall, as against such creditors, be void ; and 
that they may sue the heir and devisee jointly, for their spe- 
cialty demands ; but no land passes in a will by devise, 
but what the testator was possessed of on the date of 
it ; consequently, no land purchased or contracted for 
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after it is made, can pass thereby, without a republi- 
cation. • 

Deeds and devises the courts of justice regard accord- 
ing to the intention of the parties, consistently with the 
rule* of law. They are not vitiated by bad grammar ; and the 
construction of them is of the whole, not of parts, and always 
most strongly against their makers. In a deed, where the 
clauses are repugnant, the first of them shall be received, 
but in a will the last. In the former, the words are taken in 
their legal sense, and control their intent. In the latter, 
the intent controls the legal sense to effectuate what is law- 
ful ; and therefore an estate in land may pass by words of 
implication therein ; as thus, to the heir at law of A. after 
the death of his wife, which means that she shall take it 
daring her life : or thus, an estate called white is devised to 
A., another called black to B., in tail; and if they both die 
without issue, then to C. in fee : here A. and B. have cross 
remainders by implication ; and on failure of issue from 
either, the other, or his issue, takes the whole, and C.'s re- 
mainder over is postponed till the issue of both fail. In other 
words, when land is devised to two or more persons for life, 
and on the death of either it goes to the survivor, the re- 
mainder man or reversioner is not let in till after the death 
of all of them. Their remainders are cross, and maybe 
raised by deed or will : in a deed by express words, and in 
a will by implication. When between more than two per* 
sons, the words of implication must be unavoidably strong, 
more so than of two only, beyond which number it was for- 
merly held they could not go. A devise of land to two per- 
sons, and the heirs of their bodies, is a joint estate for life, 
with several inheritances ; and if one die without issue, his 
half will go over to the other. 

4 

All deeds may be annulled for want of proper parties, 
proper subject matter, proper stamps, sufficient consider- 
ation, or words of description, reading, executing, or by 
erazure, interlineation, breaking the seal, cancelling, judg- 
ment, or decree. And thus much for asstirances by original 
or primary r derivative or secondary deeds, assurances by 
record, deeds in consequence of the statute of uses, and by 
devise. 
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SECT. V. 

Of Injuries to Landed Property. 

These are by abatement, which is an entry on land' 
and holding it against the heir of the person who died last 
actually seised thereof, or agaiust his devisee. 

Intrusion, which is an entry on it, and holding it 
against the remainder man or reversioner. 

Disseizen,, which is forcibly turning the true owner out 
of it, who is seised of the freehold.* 

In abatement and intrusion the possession was vacant, 
when the injury was committed. In disseizen it was not. 
The abatement* ousted the freehold by law ; the intrusion 
ousted it by deed, which may be of incorporeal heredita- 
ments, as by disturbing the owner in coming to them, such 
as ways, rents, 8cc; or by inclosure, so as he cannot distrain 
any thing thereon, either for rent or damage feasant ; or by 
forestaller, as to lie in wait and prevent him, either by force 
or fear ; or by rescous, as to retake the thing distrained ; or 
by replevin,as to suspend a distress when rent is really due ; 
or by denial, as the nonpayment of it on demand. These 
disseizens are at the election of the owners, the more easily 
to try the right, as it may also be of corporeal hereditaments, 
though they are not actually disseized, so as they may have 
a writ or an assize of novel disseizen, instead of the slower 
remedy of a writ of entry ; but not against the disseizor, on 
whom mere personal entry was sufficient, and only against 
his heir, if he died seised of the land he had usurped ; be- 
cause he had only a naked possession, but his heir an appa- 
rent right to it. In abatement, intrusion, and disseizen, the 
entry is unlawful from the beginning, and the immediate 
remedy is personal, by entry on the land, or near it, yearly 
during his life. If he neglect it longer, it is not a continual 
claim, and his remedy is by action, of which more here- 
after. 

* A disseizen is actual when the disseizor has no right of entry; or it is by the 
election of the disseizee, for the sake of the short remedy by writ of assize. A dis- 
seizen by feoffment gave the feoffee an immediate freehold, and his wife a right to 
dower. If feoffee were a female, it gave her husband a right to curtesy, and a do* 
scent on the heir tolled the entry of the disseizee. 
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Discontinuance is, when a tenant in tail makes and 
conveys a larger estate than he is entitled to, which, at com- 
mon law, he can only do for his own life ; as, if he enfeoff 
another person in fee simple, which is good while he lives; 
but after his death, and so Jong as the estate is retained from 
his issue in tail, it is a discontinuance or suspension of it. 
The alienation of a husband seised of land in right of his 
wife, discontinued her estate at common law, until the sta- 
tute of the 32 H. 8. c. 28., whereby she or her heirs, on his 
death, shall enter thereon. So, when ^disseizor has lost his 
right of personal entry on land, which he can only recover 
by action, the title to it is discontinued. 

Deforcement is, where the original entry of the tenant 
was lawful, but his detaining possession of the land after* 
wards was the contrary ; such as his holding what another 
person has a right to, but keeps him out of it. This in- 
cludes the four preceding injuries; with this difference, that 
it is a detainer from the person who has a right to the pro- 
perty, but never had possession; as, if land fall to the lord for 
want of heirs to the person last actually seised of it,- and 

1)ossession> is denied him. It is not an abatement, for the 
ord is neither heir nor devisee ; nor intrusion, for he is 
neither remainder man nor reversioner; nor disseizen, for 
he never was in possession ; nor discontinuance, for he did 
not enlarge the estate : it is therefore deforcement. So, to 
withhold dower from a widow, or to hold over a term from a 
remainder man, or a reversioner, is deforcement ; as it is 
when'a woman gives a man land on condition he marry her, 
which he afterwards refuses to do, but detains the land ; or, 
when an infant aliens land to a person who enters, but detains 
possession from him when of age; or, when an insane per- 
son aliens land to another, who enters, and detains it from 
him after he has recovered ; or, when land descends on two 
sisters as co-heiressfcs, and one enters on it, but keeps the 
other out ; or, the non-performance of a covenant real, by 
one person to convey land to another; but keeping possession 
in defiaace of it. A conuzor in a fine, who has broken it 
with a conuzee, is a deforciant. So is he who keeps a per- 
son out of a freehold office, or whatever else is not within 
the four kinds of injuries, previously explained, to landed 
property, of abatement, intrusion, disseizen, and disconti- 
nuance. 
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SECT. VI. 

Of Remedies for Injuries to Landed Property. 

For abatement, intrusion, and disseizen, the remedy is by 
mere personal entry on the land, which must not be forci- 
ble ; and if prevented, claim must be made of it as near to 
it as possible, which will be in force for one year ; and 
when yearly repeated, it is called continual claim, which 

Sves such an actnal seizen thereof, that it will descend on 
e claimant's heirs, or he may sell or devise it : but when 
this personal entry is toiled, or taken away, by a descent on- 
the heir of the wrong doer, possession can only be recovered 
by action ; because an heir comes in by operation of law, 
but no right of bis own, and the rightful claimant neglected 
to enter on the death of his ancestor. In abatement the ori- 
ginal entry of the wrong doer was unlawful, as premised, 
and could be defeated by personal entry and continual claim ; 
but a discontinuance and deforcement , where the original entry 
was lawful, could only be defeated by action. A tenant at 
sufferance or will, may be ousted by the mere entrance of 
the owner ; who, by supposing him to have gained a tor- 
tious freehold, might have a writ of entry ad tcrmhnum qui 
vreteriit, for holding beyond his term, as a lessor against a 
lessee for life or years, and for or against the heirs of either. 

Independently of the remedies by the act of the parties, such 
as self-defence, recaption, abatement of nuisances, distrain* 
ing of cattle damage feasant, doing mischief, or for heriots, 
which the law permits from necessity, the remedies by the 
act of law are by retain sr, as by an executor or administra- 
tor, in paying himself a debt due to bim from the testator or 
intestate; and also remitter, as when a person has the true 

Eronerty of land without the possession, and. has the free* 
old cast upon bim by some defective title, the law remits* 
him to his good one, whereby tbe right of entry be gained 
by the former is joined to the latter. Under his imperfect 
title be might be evicted by writ of entry, because he could 
not shew his right of property in a possestory action \ and 
therefore he was remitted to bis prior title, as if be had reco- 
vered under it by law, which he could not do by bringiag 
an action against himself. For example : if A. is disseized 
by B., who dies, and a descent is cast upon his heir, A. can- 
not evict bim but by an action : and if B. leases the land to 
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C. for life, remainder to A. for life, and then C. dies, the 
remainder accrues to A. for life ; but being imperfect, as 
derived from the heir of a disseizor, he is remitted to the 
estate of which he was disseized, when his new right of pos- 
session is joined to his old right of praperty. Without remit- 
ter, he had jus, a right, but not seizin am, possession; but 
with it, juris et seizina conjunct ionem, a right of possession 
and of property also, which form a complete title to land : 
thus, A. had the right of property in the land, and B. un- 
lawfully gained possession of it, which was hare and naked. 
A. had a remedy against B., and having a right to both 

f>roperty and possession, defeated B. by entry; but if B. 
lad died seised, his heir had gained an apparent, instead of 
xt bare and naked right to it. By the statute 32 H. 8. c.33. 
if any one disseized another, no descent on the heir shall toll, 
take away, the entry of the person disseized, unless he had 
quiet possession five years after the disseizen : and by the 
£1 Jac. 1. c. 16. no entry on land shall be made, unless in 
twenty years after the right accrued ; and by the 4 & 5 Ann. 
c. 16., no entry shall satisfy the statute of Jac. 1., or avoid a 
fine, unless an action be brought in one year after such entry 
is made. So that after a descent cast, and five years peace- 
able possession, mere entry is insufficient, and an action 
must be brought by writ of entry or assise, which is posses- 
sory, and disproves the tenant's right. It directs the sheriff 
of the county where the land lies, to command the tenant ' 
that he render it to the demandant, which he claims as his 
right, into which, as he saitb, the tenant had no right, 
but by per, or after, post the disseizen of the demandant, 
within the time limited by law ; or that, on his refusal, 
he appear in court on a day certain, and shew why or where- 
fore, Sec. An entry on, or detainer of land, must be peace- 
able, and without force. By the statute 8 H. 6. c. 9. one 
or more justices shall try it by a jury, and on force found 
shall restore the possession, with treble damages, and fine 
the delinquent for breaking the peace ; but not after he had 
quiet possession for three years, which is enforced by the 
31 Eliz. c. 11. Formerly there were degrees of entry. If 
the writ were brought against the wrong doer, it charged 
him, as hath been said, with having nothing but by means 
of the trespass he had committed, non habuit ingressum ?iisi 
per intrusionem quam ipse facit. If against his heir, or 
alienee, it was so stated. One descent or alienation made 
the first degree in the per, meaning that the tenant had no 
right but by the wrong doer from whom it descended on 
him, or by whom it was alienated, non habuit ingressum 

l> 2 
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nisi per A. qui se in Mud intrusit et Mud tenefnenti demisit. 
A second descent or alienation made another degree in the 
per et cut, that the tenant had no entry but by a prior alienee, 
who demised to him, non-habuit ingressum nisi per A. cui B. 
Mud et demisit et qui se Mud intrusit. If there were more 
than two degrees of descent or alienation, no writ of entry 
lay, but a demandant was put to his mere right of property, 
until the statute 52 H. 3. c. SO., whereby, if the number of 
descents or alienations exceeded the usual degrees, a writ 
was provided without nanving any, called in law French en 
I e post, in the post, that the tenant had no entry unless after, 
the ouster of the original disseizor, non habuit ingressum nisi 
post intrusionem quam A. in Mud fecit ; and on this writ of 
entry in the post are grounded our common recoveries, as 
heretofore explained. Before the conquest, writs of entry 
were brought in the county court, where the pleadings were 
short, and soon determined ; but after, when suits were 
brought in the king's courts, and process only issoed from 
term to term, which was dilatory, the remedy by assize was 
substituted under H. 2. to determine rights of possession, be- 
fore justices in eyre, or on a circuit, in the proper counties ; 
which is called, in the statute of Westm. 2. 13 Ed. 1. c. 25. 
festinam comedium, a quick remedy, by novel disseize n } or writ 
of mort d'auncestor, a new or recent disseizen, or the death 
of an ancestor. Writs of entry were to prove that the te- 
nant's original possession was unlawful; but writs of assize 
were to prove the demandant's title to it ; which once done 
by either, the possession could never be disturbed by th6 
same parties. * The assize is for abatement and novel dissei- 
zen. If the abatement were on the death of a demandant's 
father or mother, brother or sister, uncle or aunt, nephew 
or neice, the assize was of mort (Pauncestor, which directed 
the sheriff to summon a jury, called the assize, assideo, per- 
sons sitting together, to view the land, and recognize whe- 
ther the ancestor died seised thereof, and the demandant be 
bis heir ; which, if found, the judges coming soon after 
into the county, gave him possession.* if the abatement 
happened on the death of a grandfather or grandmother, the 
writ ofayle or de avo laid: if of a great-grandfather of 
great-grandmother, the writ was of besayle pro atio ; and if 
of a grandfather's' grandfather, or of any collateral relation, 
other than those mentioned, a writ of cosinage consangui- 
nity laid, as amounting to the tresayle. All ancestral writs 
allege a title in the demandant ; writs of assize pray that an 

* At common law, tenants in tail issued writs of mort d'auncestor against the 
alienees of their ancestors; but after the statute de donis, the writ off forinedon was 
giveu them, * 
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inquiry be made; and therefore for land that was devisable 
by custom an assise did not lay ; because an heir might be 
cut off by a devise to a stranger ; and an inquiry whether 
tbe ancestor died seised, or who was his heir, became thence 
unnecessary and useless, particularly since the statute of wills, 
32 H. 8. c. 1. 34, c.5., whereby soccage land was made de- 
visable. Writs of novel disseize* and mort oVancester are much 
alike. In both tbe demandant's possession must be shewn ; 
but the former recites a com plain, t that the demandant has 
been disseized, and it commands the sheriff to resePze the 
fcnd, and all chattels thereon to keep, until the coming of 
the justices of assize, and to make recognition thereof before 
them, when the tenant may plead nultort, or null disseizen ; 
and if a jury found for a demandant, he had his seizen and 
damages. By the statute of Merton, 20 H. 3. c. 3. if he 
recovered in an assize of novel disseizen, and were after- 
wards disseized by the same person, he might have a writ of 
re-disseizen ; and if he recover therein, the re-disseizor shall 
be imprisoned ; and by the statute of Marlberge, $2 H. 3. 
c. 8. he shall pay a fine : and lastly, by the statute of 
Westm. 2. 13 Ed. 1 . c. 26., if he recover in an assize of mort 
d'ancestor, or other jury or judgment of court, and were 
afterwards disseized by the same person^ he might have a 
writ of post disseizen against his re-disseizor, for contempt of 
court. In all possessory actions, which are brought to re- 
cover the possession of land, there was a limited time for 
bringing them, otherwise none wpujd ever be quieted ; 
which, by the statute of JVJerton, c. 3. and Westm. 2. c. 39. 
was from the king's return out of Ireland, or the coronation 
of H. 3.; but by the 32 H* 8. c. 2, it isjifty years for land, 
customary and prescriptive rents, suits, and services ; and 
no possessory action on the seizen of an ancestor should be 
brought after this time ; nor any on the seizen of a deman- 
dant, after thirty years disseizen ; for if he had been dis- 
seized a longer time, it could not be called a novel disseizen. 
A right, nevertheless, to the possession of land, is no proof 
pf right to the property of it, which may be in another per- 
son, who caa only recover it by the final writ of right; as, 
wheq % tenant in tail transfers his right of possession to an 
ajijenee, whereby he creates a discontinuance of the estate, 
and displaces his own; but if judgment is obtained in any 
possessory action by a person, who is not the true owner, it 
is a sort of deforcement, though it binds the possessory 
rjght until the right of property is proved ; and if the pos- 
s£s$ory right is barred by fifty years' possession, it cannot 
be devested but by clear proof of property. 
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When an estate tail is discontinued by the alienation of 
the tenant, it is displaced, and turned into a mere right, 
which can only be recovered by the writ of forme do n, 
trader the statute de donis ; and as the alienation took away 
the particular estate, this wfit was either in descender for the 
heir in tail, in remainder against an intruder, or in reverter 
for the donor or his heir, on the death of the donee, without 
issue of his body. The writ of formedon is the writ of right 
for a tenant in tail. It lay at common law before the statute 
de donis, when a donee aliened before any issue were born of 
his body, and thence before the condition of the estate was 
performed: and now, by the statute 21 Jac. 1. c. 16., a de- 
mandant in a writ of formedon must sue for his right of pos- 
session in twenty years after it accrues, or he cannot recover 
it. If a tenant in tail, for life, in dower, or by curtesy, is 
barred by a recovery through his own default, in a possessory 
action, no writ of any description lay for him, and only for 
a tenant in fee simple ; and therefore the statute of Westtn. 
2. c.4. gave him the writ oiqnod ei injmte deforciant, which, 
savours of a writ of right to restore him to what be was 
unguardedly deforced, stating that he is unjustly so; but if 
the recovery had been against him, after he had made de- 
fence in such possessory action, it was final as to him, by the 
common law. Hence a recovery on a writ of entry in the 
post, is not by the default of the tenant, after defence made, 
which would have concluded him, but his vouchee ; and as 
such, it is the usual bar of an estate tail. If a possessory 
right be barred by time, or by a recovery, a claimant of 
the property in fee simple is forced to bring his writ of 
bight, of which there are several, as right of property, right 
of dower, right of rationabile parte,* between co-heirs, 
grounded on the setzen of their ancestor, at any time in their, 
lives ; but in a possessory remedy of a nuper obit, they must 
be seised at their death. The writ of right, if brought in a 
court baron, is patent, open ; but if the lord remit his right 
of court, and it is bf ought in the king's court, it i« close, 
and directed to the sheriff. When a tenant in capite was 
deforced, he had a writ in capite, which was close; and so 
had a tenant in ancient demesne. The writ of right patent 
might be. removed from a court baron into the county court 
of the sheriff by a writ of tolt ; and from thence into the 
king's court by a 'writ of pone or recor dare facias, upon a sug- 
gestion that either party made delay. In the course of the 
mere writ of right, the demandant must allege seizen ir* 
himself, or some one under whom he claims ; to which the 

* See the end. 
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tenant pleads that be has more right to hold, than the de- 
mandant has to recover the land ; which being shewn, the 
demandant must shew a better, or he will be barred for ever; 
as he will, if he do not shew a seizen in himself or ancestor 
within sixty years before.* Since the statute of 21 Jac. 1. 
c. 16., these remedies for injuries to landed property are out 
-of use, though not of force ; few instances oeing known, for 
many years past, of a writ of right, of entry, of formedon, 
or assize, titles to land, and questions relating thereto, 
being now tried and determined in the possessory action of 
.ejectment ; which, by this statute, must be brought within 
twenty years from tne time the possessory right of entry 
accrued, of which more in the next section. 
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SECT. VII. 

Of the Remedy by Ejectment. 

It is either by a writ of ejectione firma against a lessor, re- 
versioner, remainder man, or wrong doer; or by a writ of 
quart ejecit infra terminum, not against the ejector himself, 
but against his feoffee, lessee, or other person claiming under 
him ; and both these writs are to recover the term, ot which 
the claimant has been dispossessed, with damages. 

Leases for years were originally deemed contracts or co- 
venants by the lessors, that their lessees should enjoy the 
rents and profits of the land, but not conveyances of any 
real interest in. it; and if ejected, their remedy was by writ 
of covenant. If the term was expired, or a lessee were 
•ejected by a stranger of superior title, paramount to the 
lessor, they only recovered damages ; or if by a grantee of 
the reversion, who by 9 common recovery might destroy the 
term, the lessor could not recover it, but he could maintain 
an action against his lessor for breach of covenant. If a 
stranger without any title ejected a lessee, his lessor might 
have recovered the freehold from him in a real action, and 
the lessee's remedy against his lessor was in damages for the 

* In real actions there is no judgment by default : after appearance, the writ of 
petty cape issues, and before it the writ of grand cape issues, to compel it. 2 Cha, 
Ca. 105. 
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trespass. Leases for years being thus precarious were com- 
monly shorty and anciently none were allowed for more than 
forty years, lest it should defeat the inheritance; but after 
the statute 21 H. 8. c. 15. protected them against recoveries. 
Ions terms were granted as useful in mortgages and family 
settlements. As chattels they may commence in future ; 
but those for life cannot, because they require livery of 
seizen, which must be immediate. When for years, they 
must have a certain beginning and a certain end, as for 
twenty-one years, if such a person shall so long be vicar 
of Bray. 

In the course of time a lessee, instead of damages in tres- 
pass for his ouster, recovered restitution of his term, by a 
remedy contrary to the writ, and not complained of in the 
declaration, which go for damages only, as practised under 
Ed. 4. and Hen. 7. To this end, a tenant who had a right 
of entry, took possession of the land, and made a lease of it 
for years to A., who remained in it till turned out by B., a 
prior tenant, or any other person ; for which he brought his, 
action against B., as casual ejector, to recover his term, and 
damages for his ouster. If a defence was made, he was bound, 
as plaintiff, to prove his lessor's title, his lease, theentry of his 
ejector, and his ouster ; which if he did, he recovered his 
term, and possession of his land. This is yet the mode when 
the possession is vacant ; but to shorten it when it is not, 
the casual ejector, as a defendant, gives the prior tenant 
notice of the action so brought against him, and that he has 
no title, nor will he defend it ; and if such prior tenant do 
not appear and support his own, judgment will go against 
him by default, and he be turned out of possession. If the 
prior tenant appears, he enters into a rule of court to confess 
the lease made to the plaintiff, the entry on the land in con-f 
sequence, and the ouster, insisting on the title only ; other- 
\vise, these being fictitious, the plaintiff would be nonsuited 
for not proving them; but when they are confessed, and he 
has proved the title of his lessor, judgment is given him as 
the feigned lessee. By the statute 11 G. 2. c. 19., a tenant 
in possession is to give his landlord notice of any ejectment 
brought against, and served on him, or he will forfeit three 
years' rent; and such landlord may, by leave of the court, 
be made a defendant in his stead ; but if he do not appear, 
or make default, the condition of the rule to confess the 
plaintiff's lease, entry, and ouster, being broken, judgment 
will go against the defendant, the casual ejector; and if 
after the default of a tenant, a landlord enter into the rule. 
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execution shall be stayed. This a landlord had a right to 
do before, if his tenant in a real action made default ; and 
a remainder man or reversioner might defend the possession, 
to prevent judgment against the preceding tenant, or else 
the estate of those behind would be turned to a naked right. 
If, however, the new defendant do not appear at the trial, 
and confess lease, entry, and ouster, the plaintiff, as feigned 
lessee, will be nonsuited ; but judgment will finally go 
against the casual ejector, as he the plaintiff is in the same 
state as if he had not appeared in the beginning, conse- 
quently he would have judgment to recover his term, and 
possession of the land, Afterwards, as the damages are 
nominal, he may have an action against the defendant, the 
casual ejector, or the tenant in possession, for the mesne or 
intermediate profits, which have been wrongfully detained 
from him ; and he may sue for them either in his own name, 
as feigned 'lessee, or in the name .of his lessor. The judg- 
ment in ejectment is evidence of all that has accrued since 
the date of the demise set forth in the declaration ; but if it 
be for more than six years, the defendant may plead the 
t statute of limitation. Before the reign of H. 7. the mesne 
profits were the measure of damages; but when the term 
was recoverable, the ejectment was formed into a real ac- 
tion, and the substance matter was obtained, with nominal 
damages ; but not the mesne profits, for which an action of 
trespass was given, instead of an ejectment at common law; 
which was a true, and not a fictitious suit, for turning a 
tenant out of possession, and keeping him out for the time 
declared upon ; and calling upon the ejector for a reparation 
in the mesne profits, to which a plaintiff is not confined ; for 
he may have something for his trouble, and a jury may give 
more damages than the amount of rent the estate may have 
produced during the ouster, 3 Wils. 120. This modem 
practice of ejectment, is grounded in the same principles as a 
writ of assize to try a possessory right ; but where no entry 
qan be made or supposed, as on incorporeals, except for 
tithes no ejectment lies; but by the statute S c 2 H. 8. c. 7. 
an ejectment lies for tithes in the hands of lay impropriators, 
which since comprehends the clergy. It will not, however, 
lie against any person who has been in quiet possession of 
the estate for twenty years, according to the statute of limi- 
tation. By the 4 G. 2. c. 23. landlords, who by their leases 
have a right of entry, may, when half a year's rent is due, 
and there is not a sufficient distress on the premises, bring 
an ejectment against their tenants, or fiv it on some pajrt 
thereof, and a judgment therein shall be final, unless the 
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rent or costs be paid, or tendereed, in six calendar months 
after. The writ of qtiare ejecit infra terminum, by the old 
law, lies where the ejector is not in possession of the land, 
but some person who claims under him ; as, when it is let to 
him for years, and after the lessor or reversioner entereth, 
and enfeoffs the land to another in fee, or for life to a 
stranger ; here the lessor cannot bring an eject hue ftrmtz 
against the feoffee, because he did not oust him, nor even 
against the reversioner who did, because he is not in posses- 
sion; and therefore this writ was given under the statute of 
Westm. 2. c. 24. against the feoffee, for deforcing or keep*- 
ing out the original lessee during his term ; but this is now 
fallen into disuse by fictitious ousters, under which a title 
may be tried against any tenant in possession, of ffhaf q\e* 
scnption soever, by an ejectione firaie. 



SECtf. VIII. 

Of Injuries to the Possession of Landed Property. 

The following injuries, encroaching on the realty, are in* 
eluded under the general name of 

Trespass, which, in a limited sense, is an entry by one 

Eerson on the land of another, without lawful authority, 
reaking his close, and treading down his grass. By the 
statute of the 6 Anne,c. 18., guardians and trustees for in~ 
fants, husbands in right of their wives, or other persons hav- 
ing estates for lives, if they hold over the time of their inte- 
rest in lands or tenements, are trespassers : and, as hath 
been seen, the remainder man or reversioner may, once a 
year, move the Court of Chancery that the cestuy que vie may 
appear there, or, in default thereof, that they may enter 
thereon : and by the 4 G. 2. c. 28. and II G. 2. c. 19* if a 
tenant for life, lives, or years, holds over his term, the lessor 
or reversioner shall be entitled to double the yearly value of 
the rent, to be recovered in an action of debt^ provided he 
demanded possession in writing; or if the tenant give him 
notice that he intends to quit at a certain time, and he do 
not, then double the usual rent, although such notice be only 
verbal. 
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Trespass may also be committed by cattle, for which 
they may be distrained, or an action of trespass may be 
brought against their owners; and if it be continued or re- 
newed, it may be charged with a continuando, from one day 
certain to another, unless it terminate in itself: but a tres- 
pass for cutting down trees, to a particular number, may be 
charged to be done divers days and divers times, as one 
trespass, though no entry on lands for a lawful purpose is a 
trespass. Gleaning is, 1 H. Blacks. 51.; but making an ill 
use of a lawful authority is a trespass ab initio, as going to a 
tavern, and staying there an unreasonable time. But by the 
statute of the 11 G. 2. c. 19., no subsequent irregularity of a 
landlord shall make his entry a trespass, and only his mis- 
deed afterwards, for which he may tender amends. An entry 
as a trespass may be justified, when it is to try the right of 
freehold ; but to prevent trifling actions, the statute of the 
43 Eliz. c. 6. and the 22 8c 23 Ch.2. c. 9- § 136. says, that 
where a jury give less than 40s. damages, a plaintiff shall 
have no more costs, unless the judge certify that the free- 
hold came in question chiefly: and by the 8 8c 9 W. 3. c. 
1 1. in all actions where it appears that the trespass was wilful, 
by the certificate of the judge, a plaintiff shall have full 
costs ; and every trespass is wilful, after notice given not to 
commit it. So, by trie 4 8c 5 W. 8c M. c.23. full costs are 
given against any inferior tradesman convicted of fishing of 
fowling on another person's land. 

Nuisances are also an injury to the possession of lands 
and tenements, either public or common, which, as they 
affect all persons, are indictable offences ; or they are pri- 
vate, and affect the property of individuals ; as, by building 
a house so close to mine, that the roof hangs over and cast9 
the water upon it, or it darkens my ancient lights ; or, as 
keeping hogs or other offensive animals near me ; or by 
carrying on a foetid trade, or not cleaning a ditch, or 9top* 
ping or diverting water, which constantly ran to my mill 5 
or poisoning it, by erecting a dye-house or lime-pit in or 
upon the head of a stream ; or obstructing any one in the 
use of a way, or setting up a fair, market, or ferry, near 
mine, being older, and not seven miles from it, or one third 
of a dieta, or a day's journey ; or digging a ditch across 3 
highway, whereby 1 and my horse fall in and are hurt ; 
which are all actionable, though the latter, as a public of* 
fence, is also indictable. If I do not abate, that is, beat down 
or remove a nuisance, I may sue and recover damages for it, 
and for every continuance of it, till defeated by exemplary 
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damages. As freeholder, I may have a writ of assize, or 
jury of nuisance, and a writ of quod permit tat prosternere, 
which, by taking away the cause repairs the injury : but 
both these remedies are rendered obsolete by the action on 
the case, wherein it is not necessary that either party should 
have a freehold, and only possession thereof. 

Waste is also an injury to the possession of lands and 
tenements; and is voluntary, by doing destruction, perbiis- 
sive, by negligence. If I have common estovers, and the 
owner destroys the wood, he disseizes me thereof, for which, 
if I have a freehold in the common, I may recover damages 
and possession ; or if I have only a chattel iuterest in it, I 
may have an action on the case. Waste committed by a 
particular tenant of a precedent estate, is an injury to the 
inheritance, and the remainder man or reversioner may enter, 
v and so may clerks in right of their churches. The redress 
is preventive and corrective ; the first by writ of estrepment, 
or extirpation, the last by writ of waste ; but now equity 
prevents it by injunction. 

Subtraction is also an injury to the possession of lands 
and tenements, as not doing suit and service in the lord's 
court, on questions of property within his manor; or in a 
court leet on misdemeanors, which was formerly remedied 
by distress infinite ; but actions of debt are now the most 
usual, on an express contract for rents in money ; but for a 
freehold rent, as on a rent for life, it did not lie at common 
law, during the freehold, until the statute of the 8 Anne, c, 
14. and 5 G. 3. c. 17., whereby it may be brought at any 
time for such rent. Subtraction may be by withholding 
rents and services due by custom or tenure for two years, 
for which the lord shall recover the land by writ of cessavit, 
under the statute of Gloucester, 6 Ed. 1. and of Westm. 2. 
13 Ed. 1. c 21. 41. The statute 4 G.£. c. 28. seems taken 
from these, if a tenant, in a writ of assize for rent, denied 
his lord's tenure, he had a writer disclaimer, and on proving 
his tenure he recovered back his land : but the tenant, if 
oppressed, had a writ of ne injuste vexes, as when the lord 
had a larger seizen of rent or service than he ought to 
baye. This writ ascertains the service ; and if a mesne, or 
middle lord, suffered his tenant paravail to be distrained by 
the lord paramount for rent due from himself, he had a writ 
of mesne, under which he was to be indemnified by his mesne 
lord, or hold his land under the lord paramount. Other suits 
qnd services are due by custom and prescription ; as, with- 



45 

drawitig suit from one mill to another, for grinding com, 
which is an injury redressed by the writ de secta ad molendi- 
warn. So, withdrawing from an oven, or furnum, or a kiln, 
or torrale, a malt-house ; but now an action on the case is 
given for these also. 

Disturbance is another injury to the possession of 
lands and tenements ; as of franchises, to hold a court leet, 
a fair, &c; for which a like action is given ; or taking from 
a rightful commoner's cattle their share of fodder, by putting 
on trie common the cattle of those who have no right, for 
which the lord may distrain, or the commoner have an action 
on the case. So, for surcharging a common, when appen- 
dant and appurtenant, and limited by law ; or when in gross, 
it is limited expressly. A commoner in gross, without stint, 
is not a surcharger. The over number of cattle surcharged 
on a common may be distrained, or an action of trespass 
may be brought by the lord, or an action on the case by a 
commoner. The old way was, by writ of admeasurement of 
pasture, which being executed by the sheriff, was vicontiel, 
without any return, superonoravit, and a jury of twelve 
men. A second surcharge worked a forfeiture of the over 
Cattle. So, the inclosing a common is a disturbance redressed 
by writ of assize, in novel disseizen, quod permittat prosiernere, 
or an action on the case ; but by the statute of Merton, 20 
H. S. c. 24, the lord may approve, i.e. improve for hus- 
bandry, if he leave his commoners appendant a sufficient 
proportion to their land. So, by the 13 Ed. 1. of common 
in gross, and by the 24 G.2. c. 36. and 31 G. 2. c. 41. lords 
of manors, with consent of the major part in number and 
value of commoners, may inclose any part of a common for 
ttoe growth of timber and underwood. So, the enticing a 
tenant to leave his land is a disturbance, and redressed by 
an action on the case, at the suit of the lord. So is a wrong- 
ful presentation to a church benefice, which, at commoa 
law, was a usurpation upon the patronage; and happened 
when a stranger presented a clerk, who was admitted and 
instituted, whereby the true patron lost his turn; which, if 
he did not recover before the next avoidance by writ of ad- 
vowson, he lost the inheritance of his advowson ; because, 
the church being full, he lost his possessory right for the 
sake of its peace ; but afterwards, by the statute of Westni. 
2. i3Ed. 1. c. 5. he might recover in a possessory action, 
within six months after such avoidance, that presentation, 
which gives him seizen of his advowson, though not if he 
lost it by this lapse of lime, for then the seizen would be 
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^gained by the usurper, and he be forced to bring his writ of 
right ; yet, 'by the 7 -Anne, c. 18., no usurpation shall dis- 
place the estate of the patron, and turn it to a mere right; 
but he may present on the next avoidance, as if no usurpa- 
tion had happened. If the pseudo patron, his cleric, and 
the ordinary, combine so as to exclude the presentation of 
% the true patron, the church becomes thence litigious, and he 
may have, besides his writ of right, the possessory actions, 
the assize of darrein presentment, and the writ of quare im- 
pedit, the one to inquire whose was the last presentation, the 
other wherefore he is disturbed. In the course of this pro- 
cess, after at) ecclesiastical, by caveat, which the courts of 
law disregard, and by jus patrooatus before the bishop's 
chancellor, and a jury of six clerks and six laymen, to. in- 
quire who is the right patron; after, also, a duplex querula 
by a clerk refused, complaining thereof to an archbishop, as 
superior, and from him to delegates ; if, after all this, the 
bishop refuse to admit the clerk, the writ of quare impedit 
may issue against the bishop, the pseudo patron, and his 
clerk. While this is pending, the true patron may have a 
writ of ne admittas, to prevent the bishop s admittance of any 
other clerk; and when he obtained judgment, a writ directed 
the bishop to institute his clerk, and gave him damages, if 
the bishop did not, in a subsequent writ of quare non admis- 
sit. Thus the patron, on the first refusal, now brings his 
quare impedit, for a temporal injury, whether he be patron 
by descent or purchase ; whereas, in a darrein presentment, 
be must make title by descent only. If the bishop admit 
any one after he is served with the writ of ne admittas, the 
patron, when he has judgment in his quare impedit, may 
remove him by scire facias, and have an action against the 
bishop of quare incumbravit, for his presentation, and da* 
mages, besides van admittendum clerkum directed to him; 
who, if he refuse, shall be compelled by a quare non admusit. 
Benefices belonging to Roman Catholics are vested in the 
two Universities, and by the 1 I Anne, st. 2. c. 14. s. 4. their 
clerks may file a bill in equity against any person presenting 
to such benefices, to discover any secret trust for a papist ; 
and by the 1 1 6. 2., whether any grant of the advowson 
were made bona fide to a Protestant purchaser, or for the 
benefit of a Protestant, and for a full consideration, other- 
wise it would be voici. When a clerk is in full possession, 
he has the same possessory remedies as an owner of lay pro- 
perty, except a writ of right, because he has not the entire 
fee j but he shall have & juris utrum, called the parson's writ 
of right, to inquire if the tenements in question are free 



47 

ftfms, or the lay fee of the tenant, belonging to his church; 
yet, since the statute of the ,13Eliz. c. 10. which makes an 
alienation of church lands void, this writ is of little use, 
unless the patron has been deforced more than twenty 
years. 

Other injuries to the possession of landed property either 
proceed from or affect the crown in the royal office of the 
king, the one being redressed by his command, the other by 
means of his proper officers. He can do no wrong, as doing 
nothing of himself, but every thing by his ministers, who 
are answerable to his people, for whose benefit he appoints 
them* Hence, whenever a subject complains to him of au 
injury done to real property in his name; he orders right to 
be done. To this end the complaint is stated in a petition of 
fight, or in a petition shewing his right, in what is called in 
law French, momtram de droit, which he presents either in 
the Court of Chancery, or Exchequer. The petition is pro- 
per when the crown is in entire possession of the land ; and 
the petitioner must state such facts as dispute the title of 
the king, on which he writes soit droit fait al partie, let right 
be done the party ; when a commission is issued in conse- 
quence, to inquire into the truth of the case; on the return 
whereof the king's attorney may plead as he sees fit, and 
the matter is determined either on an issue as to the facts, or 
a demurrer as to the law. For example; if a disseizor of 
land held of the crown dies seised, without an heir, whereby 
the king becomes entitled to it, and possesses it accord- 
ingly, the disseizee cannot enter upon, nor bring any action 
against him, but must prefer his petition, through the me- 
dium of the chancellor, shewing his prior and superior right 
to the land ; but if the rights of both are recorded, as by au 
inquest of office, such as the disseizen, which was un- 
lawful, and the disseizor's death without an heir, the party ' 
injured must proceed by monstrans de droit at common law, 
in the Petty-bag Office of the Court of Chancery, particu- 
larly since the statutes 36 Ed. 3. and 2 & 3 Ed. 6., whereby 
an inquest of office may be traversed, or denied, as to the 
right of a subject; and if judgment be against the crown, 
it is quod manus domini regi amoveantur et pcmessio restituatur 
petenti, salvo jure domini regis, that the land may be amoved 
out of the king's hand, and restored to the party, as prayed, 
saving the king's right. On the other hand, any injury to 
resd property the king may receive from a subject, he re- 
dresses consistently with the dignity of his prerogative, 
though he cannot be disseized of it, because he is always 
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present, and requires no entry or action. The inquest of 
office is made either by an escheator, a sheriff, or a coroner, 
by virtue of their office ; or by writ, or commissioners, re- 
lating to the king's title to lands and tenements; such as, to 
inquire whether his tenant for life died seised, and if he did, 
the reversion belonged to him ; or whether a person died 
without an heir, whereby his land escheats to the crown ; 
or whether he be attainted of treason, when he forfeits his 
land to the king ; or whether he purchased land as an alien, 
or he be an ideot a natiritate. Before the military tenures 
were abolished, inquests of office were frequently taken on 
the death of the king's tenants, called inquuitio post mortem, 
to inquire what land he died seised of, who was his heir, and 
his age, so that the king might have his wardship, marriage, 
relief, and primer seizen ; for the regulation whereof a court 
of wards was raised, by statute of 32 H. 8. c.46., which, 
with these slavish and oppressive tenures, were repealed 
under Ch.2. as hath been said. Inquests of office are also 
taken of treasons and felonies, which, if found, entitles the 
king to the lands and tenements of the delinquents/ by way of 
forfeiture. They are acts of law, and take nothing from the 
subject by arbitrary means, but by the verdict of a jury. 
Before office found by them, the king has not any title. By 
statute 18 H. 6. c. 6., all grant 9 of lands and tenements be- 
fore office found are void ; and by the 33 H. 8. c. 20. for- 
feitures for treason accrue to the king without any ; and by 
the 1 W. & M.st. 2. c.2. all grants of fines and forfeiture 
of particular persons, before conviction, are illegal and void ; 
but when found for the king, he is immediately in possess 
sion, without entry, and entitled to the mesne profits ; yet, 
to avoid his possession, the subject may have his petition 
of right, shewing new facts, not found, and his momtrans de 
droit, which depends on facts really found; and he may tra- 
verse or deny the facts themselves, and try them by common 
law process in the Chancery. He who traverses is plaintiff, 
and he must make out his own title, and nullify the crown's ; 
and then he has judgment of restitution, as premised. Any 
thing on the part, either of the crown as grantor, or of a per- 
son as grantee, which ought not to have been done by the 
former, or subjects the latter to a forfeiture, is redressed by 
scire facias in the Court of Chancery, to repeal the grant, or, 
if office be found, to avoid it. 

Lastly, all landed property, and its possession, is liable 
to be lost by the commission and conviction of high treason; 
and however severe the law in consequence of it may be 
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thought, it is legally and practically considered as the safe- 
guard of states, under the name of 

Forfeiture. Without it they would be subject to dis- 
order, from ambition or resentment. Rights of landed pro- 
perty are conferred by civil society, on condition of civil 
duties ; which, when broken, occasion its forfeiture. A cause 
of sorrow r may be a misfortune, but not a punishment. A 
father's crime deprives a son of his estate. So may war, fire, 
shipwreck, invasion, &c. but these are not penalties. The 
estate was the gift of government, which protects it ; and it 
descends by law from an ancestor to his heir, as the price of 
his loyalty ; or he may devise it away to a stranger, without 
afflicting his heir, neither of whom acquired, or perhaps 
deserved it. The law of nature has two senses; one abso- 
lute, before civil convention ; the other, those conclusions 
of natural reason to which different states have consented. 
The absolute sense is genuine; but rights of inheritance, 
though founded on, is no part of it, because unknown to it. 
Natural rights being exchanged for civil benefits, individuals 
obtained the power of transferring what they inherited. 
They might sell, charge, devise, or waste it; for which go- 
vernment is entitled to their allegiance and fidelity. Land 
was forfeited for treason before the fiction of the fedal law ; 
and when the blood is attainted, there can be no heir. Land 
held in tail, in fee simple absolute, or conditional, is liable 
to forfeiture,* because both are alienable ; but the blood of 
a tenant in tail cannot be attainted. If his son be attainted 
in his life-time, and die leaving issue, and then he dies, the 
estate descends on that issue, because the claim \sperfor- 
mam doni. A good government ought to be secured. Laws 
of terror may seem severe ; but though they extend to all, 
the punishment is intended only for a few.f Like Goliah's 
sword in the Tabernacle, it is only to be used on high occa- 
sions, and till then to be sheathed in the scabbard. Tacitus 
informs us, that a father was accused of extortion and abuse 
of power ; and. that, on the day he w,as to be tried, he com- 
mitted suicide to avoid conviction and sentence, whereby 
his estate was saved from forfeiture for his son, who was his 

* Land held in tail, before the statute de donis, being held in fee simple condi- 
tional, was liable to forfeiture; but afterwards, the donee being restrained to alien- 
ate, his land was not liable to it, except for his own life, till the £6 H.8. When he 
could destroy his entail by a recovery, and create an absolute fee simple in him- 
self, so as to alienate his estate, it became liable to forfeiture, as by that statute, 
c. 13. and the 33 H. 8. c. 

t Ut metus videlicet ad oranes poena ad paucos perveniret.* 

E 
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heir.* The land of Jonathan was forfeited, and David took 
it from his son Mephibosheth, as Ahab did Naboth's vine- 
yard ; and all for a breach of allegiance to their sovereign, 
and treason to the state. But in order to abate the extreme 
hardship of such hereditary punishment, our legislature, in 
its wisdom, ordained by statute 7 Anne, c. 21., that after 
the death of the late Pretender, no attainder for treason 
should extend to the disinheriting of any heir, or other per- 
son, than the traitor himself; which, by a subsequent sta- 
tute of the 17 Geo. 2. c. 89. is extended to the death of the 
sons of the Pretender, which has since happened ; so that 
forfeiture, and corruption of blood, thence ceased in Great 
Britain, only to be revived as necessity may require. 

On conviction, the forfeiture relates back to the time it 
was committed ; but an ancestor is not supposed to do acts 
of treason, with the same freedom of will as he sells or de- 
vises away his land from his heir, though eventually he for- 
feit it for treason, which is a convertible term. Had his 
purpose succeeded, as in a rebellion, the crime of treason 
would be turned into the virtue of a revolution ; which affords 
an appearance of hardship, to visit the sin of a guilty an- 
cestor on his innocent heir. 

Humanity is affected by the instances of severity, as re- 
lated in the history of the Jews, which informs us of the 
destruction of children for the crimes of their father. It is 
there said, that David took the land of Mephibosheth from 
him, for the faults of his father Jonathan ; and that Ahab 
took the vineyard of Naboth from him, by means of Jezebel 
his queen ; but these were acts of gross injustice, proceeding 
from the suspicions of one king, and the oppression of ano- 
ther, whose queen was thrown to the dogs. 

Nor are the instances of confiscation, as seen in the Ro- 
man history, to be justified. They were the effect of tyranny 
and the abuse of power, in the polluted hands of wicVed 
emperors, for the benefit of their fisc, and not altogether to 
deter their subjects from committing treason. 

See Considerations on the Law of Forfeiture ; an able 
work, published about the time of the Scotch rebellion, in 
1745 : a work, nevertheless, which is thought, by many, to 
be more learned and subtle, than reasonable and just, be- 
cause founded on the examples of the Jews, Persians, and 

•* 111 the history of civil society this is a rare instance indeed ! 
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Romans. The chief end of it is to prevent treason ; but the 
means defeat it, as tending to engender revenge, more than 
promote contrition ; aud it is covertly admitted to do so by 
the great writer himself. The sufferings of a traitor, under 
punishment, are calculated to affrighten the innocent, by 
its terror of decapitation. Here it should rest; but to ex- 
tend it beyond the guilty, to unoffending children, savours 
more of vindictive vengeance, and refined cruelty, than pre- 
vention ; as they are punished for the crime of their father, 
which ii was impossible for them to prevent. It is this that 
constitutes the hardship ; and after all, how does it prevent 
even an heir from committing treason, after the death of an 
ancestor for it ; and he has nothing to forfeit, being rendered 
incapable of possessing any thing? It is like the law of 
Arcadius, that the sons of criminals should inherit nothing 
from their mother, nor hold any thing of a stranger ; and 
that out of the abundant mercy of the emperor, they should 
live in misery, and find their relief only in death. 

But it is not the purpose of this Epitome to answer or 
refute the considerations of so good an author ; and only to 
submit in little what has been enlarged upon by others. 

Thus is concluded an Epitome of the Law on Landed 
Property, the injuries thereto, and the remedies thereof, from 
ancient to modern times ; in which it has been thought 
necessary to explain the old, though obsolete, in order the 
better to understand the new, at present in use. 

And now, gentle reader, vitere et vale,— live and be well. 
Si quid novisti rectius istis candidus imperii, — if you know 
better than what is here offered you, impart it freely : — si 
non f his nttre mecum — if not, kindly accept this Epitome 
from the Author ; whose mission, on the subject of Landed 
Property, is at an end. 
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SECT. IX. 

A Summary of Real Actions ; which are either 

Ancestral, of the possession of an ancestor, when land* 
descends, or possessory, when only the right to it 
descends ; as, when an immediate ancestor died 
seised, and a stranger abates 1 . 

Mort d'auncestor is the writ foi* the heir ; but 
if the abatement were on the death of a grandfa- 
ther the writ of Aid issued ; if after the death of a 
grandfather, the besail; and if after the death of a 
great-grandfather, as amounting to the tresail, the 
writ of cousinage ; as also, on the death of any col- 
lateral relation ; or the writ of nuper obiit, for one co- 
parcener against the other, for deforcement. The 
writ of assize of 

Novel Disseizen is to recover land when a de- 
mandant was disseized, since the last circuit of the 
justices in eyre, which was once in seven years. This 
writ was opposed to the ancient assize, wherein da- 
mages and costs were recovered, which were not at 
common law in any other action. When the right of 
personal entry was lost by a descent cast, the heir 
was put to hia action by writ of 

Entry, which is in the per, the per et cui> or iff 
the post, after disseizen, intrusion-, or alienation r — 

In the per, against the disseizor ; 
the per et cui, the second degree ; 
' the post, after all degrees, — after intrusion 
on the death of a particular tenant, or detaining pos- 
session after the end of a term, or land given causa 
matrimonii prelocuti ; — after alienation by ideots, in- 
fants, &c. or particular tenants, or a husband of a 
wife's land. 

When all possessory rights are lost, the final action 
is by 
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Writ of right; which is either patent, and directed to 
the lord of the manor ; or quia dominus remisit, and 
directed to the sheriff of the county where the land 
lies, returnable in the Common Pleas ; or it is close, 
and directed to the sheriff; and also for land in an- 
cient demesne. 

of right in capite, is for land held of the crown. 
in London, is for land therein. 
in advovcson, is for him who has the fee. 
in juris utrum, is for the parson. 
in de rationabile parte, for parceners in fee, 

against her who enters on the whole. 
in dower, against the heir or feoffee. 

^Vrits in nature of writs of right are, on disclaimer to hold 

of the lord, or rationabilibus divisis, for partition. 

of ward, for the lord against a stranger, who has 
seized the body or the land. 

of customs and services, for a lord against a tenant. 

of cessavit, for two years cesser of services. 

of escheat, for want of an heir, by statute West in. 2. 
c. 21. 

of nativo habendo, against a villain who has fled out 

of a manor from his lord. 
1 of quo jure, against a person who claims commonage. 

of secta ad molendimim, against such tenants who re- 
fuse to grind their corn at a customary mill. 

of ne injuste vexes, for a tenant against a lord who 
takes greater services than are due to him. 

of mesne, for tenant to be acquitted, when distrained 
by the lord paramount for w.hat is due from the 
mesne lord. 

of dower wide nihil h&bei, by a wife. 

of quod perrnittptf for common, or to remove a nui- 
sance. 

of forme&on 9 !by tenant in tail, &c. 



APPENDIX 



OF 



FORMS OF ASSURANCES, 

ANCIENT AND MODERN; 



WITH 



Jilustrattons, 

Explanatory of Practical Conveyancing. 



ADVERTISEMENT. 



After the historical account of Real Property, 
its tenures, estates, and title ; its injuries, and 
remedies, given in the forgoing Epitome, it might 
be deemed deficient, without some description of 
the various Forms of Deeds, whereby this pro- 
perty is assured, and transferred from one person 
to another. These therefore now follow, under 
their respective heads, so that the practiser may 
adapt them as his occasions in business may re- 
quire ; and, by making himself acquainted . with 
their nature and effect, save him much time, trou- 
ble, and expence, in seeking elsewhere for assist- 
ance, as well as expedite his pursuit of useful 
knowledge. 

The Author has exhibited the original, or pri- 
mary, and derivative, or secondary, deeds, at 
common law ; and then the modern, *vhich derive 
their effect from the statute of uses; distin- 
guishing their operation, and the end they are 
intended to produce. 
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FORMS OF ASSURANCES, 

* £c. £c. $c. 



An ancient Feoffment. 

Know all men by these presents, That I John 
Nokes, of Egham in the county of Surry, have given and 
conceded, and by this my deed have confirmed, unto Tho- 
mas Styles of the same place, for and in consideration of 
one hundred pounds, to me in hand paid before the sealing 
and delivery hereof, one acre of arable land, near the field 
of John Doe, and joining on land late of ftichard Roe, To 
have and to hold the said acre of arable land, with the 
appurtenances thereto belonging, unto the said Thomas 
Styles, his heirs and "assigns, of the chief lord of the fee ; 
yeilding and doing unto him such service as is custo- 
mary, and due to him for the same. And 1 the said John 
Nokes, and my heirs and assigns, all the said acre of arable 
land, with the appurtenances, unto the said Thomas Styles 
and his heirs and assigns, against all men shall and will war- 
rant for ever. In witness whereof 1 have hereunto set 
my hand and seal this tenth day of August, one thousand 
seven hundred and ninety. 

The Indorsement. 

Memorandum, That on the day and year within men- 
tioned, full and peaceable possession of the within mentioned 
acre of land, and appurtenances, was given and delivered by 
the within named John Nokes in his own person, according 
to the tenor and effect of the within written deed, in the 
presence of us, A. B. 

CD. 
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A modern Feoffment. 

This Indenture, made, &c. and in the year, &c. Be- 
tween Thomas Styles, of Mailing in the county of Kent, 
of the age of fifteen years and upwards, that is to say of 
eighteen years, and heir in gavel kind of Robert Styles of 
the one part, and John Nokes, of Margate in the said county, 
yeoman, of the other part. Whereas by the custom of 
gavel kind, from time whereof the memory of man is not to 
the contrary, used and approved in the county of Kent, it is 
lawful for heirs seised of lands, tenements and hereditaments 
in gavel kind, at the age of fifteen years, to sell and dispose 
thereof. Now this indenture witnesseth, that the said 
Thomas Styles, party hereto, being above the age of fifteen 
years, that is eighteen years, for and in consideration of the 
sum of one hundred pounds, well and truly paid him by the 
said John Nokes, at or before the sealing and delivery of 
these presents, the receipt whereof is hereby acknowledged ; 
Hath granted, bargained, sold, enfeoffed, delivered, and 
by these presents doth grant, bargain, sell, enfeoff, and 
confirm, to the said John Nokes, his heirs and assigns, for 
ever, all that one acre of land, with its appurtenances, 
situate in, &c. To have and to hold the said one acre 
of land and appurtenances unto the said John Nokes, his 
heirs aod assigns, to the only proper use and behoof of the 
said John Nokes, his heirs and assigns, for ever. In wit- 
ness, 8cc. 

Endorsement. 

Memorandum, That on the day of the date within 
mentioned, and before the sealing and delivery of the within 
written indenture; the within named John Nokes did pay 
unto the within named Thomas Styles the sum of one hun- 
dred pounds ; and thereupon the said Thomas Styles did 
seal and deliver the within written indenture unto the said 
John Nokes, and give him full and quiet possession of the 
within named acre of land and the appurtenances, to be had 
and holden unto the said John Nokes, his heirs and assigns, 
according to the tenor of the within written indenture, in 
the presence of, &c. 

Observation. — Before the Norman Conquest, gavel kind 
tenure, which is found in Kent and other parts of the 
kingdom, is said to have been the general custom 



64 

of the realm. A tenant may alien at 15 years of age* 
His estate does not escheat for felony. It descends 
to all the sons together. The custom is the common 
law of Kent, and savours of the soccage tenure. 
Though the land be disgaveled, it is collateral there- 
to. See Robinson on this subject. . 



A Gift of a Fee Tail. 

This is in the same words as the foregoing feoffment of a 
fee simple absolute, except in the tenendum ; which, instead 
of being to " John Nokes, his heirs and assigns, for ever," 
is thus — " to him and the heirs of his body" generally, by 
any wife, or specially, by one in particular. Both are the 
gift of a fee, though the word gift is applied to a fee tail. 
Since, however, the statute quia emptor es, 18 Ed. 1. and the 
statute de prerogativa regis, 17 Ed. 2., which did away all 
subinfedations ; and also since releases of fedal tenures, the 
statute of uses, 27 H. 8., and abolition of the military te- 
nures pn the restoration of Charles 2., these feoffments have 
fallen into disuse, leaving us little more than the name ; 
which means the gift of a fee for homage and customary 
service, or homage, fealty, and money. 



A Grant of an Advvwson. 

This being an incorporeal, cannot be delivered, but only 
the right to it yielded up. The object of a feoffment 
being corporeal and tangible, lies in livery; but the 
present object being unsubstantial, only lies in grant, 
as follows : — 

This Indenture, made, &c. and in year, &c. between 
John Doe, of, &c. of the one part, and Richard Roe of the same 
place of the other part. Whereas the said John Doe, 
being seised of the advowson and ririit of patronage and 
presentation of the rectory of theparisn church of, &c. hath 
agreed with the said Richard Roe to sell and dispose thereof 
unto him for the price or sum of, &c. Now This Inden- 
ture witnesseth, That the said John Doe, in pursuance 
of such his agreement, and for and in consideration of the 
said sum of, &c. in hand well and truly paid, at or before 
the delivery of these presents, the receipt whereof is hereby- 
acknowledged, hath granted, sold, aliened, and confirmed, 
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and by these presents both grant, bargain, sell, alien, and 
confirm, unto the said Richard Roe, his heirs and assigns, 
all that the advowson, free disposition, right of patronage 
and presentation, of, in, and to the rectory of the said parish 
church of, &c. together with all and singular the rights, 
members, and appurtenances thereto belonging or in any 
wise appertaining ; and all the estate, right, title, interest, 
claim and demand whatsoever of him the said John Doe, of, 
in and to the same, and all and every part thereof, To have 
and to hold the said advowson, donation, free gift, dis- 
position, right of patronage and presentation, of, in and to 
the said rectory of the parish church of, &c, and all other 
the premises hereby granted,* sold, aliened, and confirmed, 
with their and every of their appurtenances, unto the said 
Richard Roe, his heirs and assigns, to the only proper use 
and behoof of the said Richard Roe, his heirs and assigns, 
for ever, in as full, ample, and beneficial a manner, to all 
intents and purposes, as he the said John Doe, his heirs or 
assigns, might or could have held or enjoyed the same, in 
case these presents had not been made. And the said John 
Doe, for himself, his heirs, executors and administrators, 
doth hereby covenant and grant to and with the said Richard 
Roe, his heirs and assigns, in manner and form following; 
that is to say, that he the said John Doe now is the true and 
lawful owner of the said advowson, free disposition, right 
of patronage, and free presentation of and in the rectory of 
the parish church of, &c. aforesaid, and hereby granted ; 
and is rightfully and absolutely seised thereof, of a good, 
pure, aud indefeasible estate of inheritance in fee simple, 
without any condition, trust, use, contingent, or other re- 
straint, matter, or thing whatsoever, to charge, encumber, 
defeat, or evict the same ; and also, that he the said John 
Doe now hath good, rightful, and lawful power and autho- 
rity in himself, to grant, sell, alien, and confirm all and 
singular the said rectory and premises hereby granted unto 
the said Richard Roe, his heirs and assigns, as aforesaid ; 
and also, that he the said John Doe has not done, committed, 
or suffered any act, matter, or thing, whereby the said ad- 
vowson, free disposition, right of patronage and presenta- 
tion of, in and to the said rectory of the parish church afore- 
said hereby granted, is, or shall or may be forfeited, bur- 
dened, changed, or aliened, in title, estate, or otherwise 
howsoever; and that the said advowson shall at all times 
hereafter be and continue unto the said Richard Roe, his 
heirs and assigns, free and clear, and freely and clearly 
fL^qjuitted; exonerated, and discharged of, from, and against 

F 
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all other or former grants, sales, and alienations, and confir- 
mations thereof, or forfeitures or burdens whatsoever, here* 
tofore made, granted, done, or suffered by him the said John 
Doe, or any other person lawfully claiming by, from or under 
him ; and that the said John Doe, bis heirs, executors and 
administrators, shall and will at all times hereafter, on the 
reasonable request and charges in the law of the said Richard 
Roe, his heirs and assigns, make, do and execute, or cause 
so to be done, all such further and other act and acts, deviees, 
and assurances in the law whatsoever, for the better and more 
perfect granting and confirming the said advowson hereby 
granted unto the said Hichard Roe, his heirs and assigns, 
or by his or their counsel learned in the law shall be devised 
and required. And lastly, that he the said Richard Roe* hie 
heirs and assigns, shall and may, at all times hereafter, 
peaceably and quietly have, hold, possess, and enjoy the 
said advowson, free disposition, right of patronage and pre- 
sentation of, in and to the said rectory of the parish cburehf 
aforesaid, without the let, trouble, hindrance, interruption, 
or deuial of the said John Doe, his heirs or assigns, or by 
any other person or persons by his or their means, defauk, 
or procurement. In witness whereof, &e. 



A Lease for Years of Land. 

This Indenture, made, 8tc. between William Jones 
of, 8tc. of the one part, and Rice Harris of, &c. of the othe* 
part, witnesseth that the said William Jones, for and in 
consideration of the yearly rents and covenants hereinafter 
reserved and contained, by and on the part and behalf of 
the said Rice Harris, -his executors, administrators and as- 
signs, to be paid, kept, done and performed, he the said 
William Jones hath demised and leased, and to farm letten, 
and by these presents both demise, lease, and to farm let, 
unto the said Rice Harris, his executors, administrators and 
assigns, all that messuage or tenement now iit the posses- 
sion of the said Rice Harris, situate and being, &c. And 
also all those closes, peicesand parcels of land [Aere de- 
scribe them] containing together two hundred acres : And 
also, all the outhouses, edifices, buildings, barns, stables, 
yards, gardens, orchards, ways, waters, watercourses, and 
appurtenances, to the said messuage or tenement, closes, 
peices and parcels of land belonging ; except and always 
reserved thereout unto the said William Jones, his heir sand 
asttgns, all manner of timber, pollards, and other trees 
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whatsoever, standing and being on the farm and premises 
hereby demised, together with free liberty of ingress, egress 
ted regress, way and passage, to and for the said William 
Jones, bis heirs and assigns, at all seasonable times in the 
year, with woodmen, servants, and others, with their horses, 
carts and carriages, to fell, cut down and take away the 
patoe from off the said farm and premises hereby demised ; 
To HAtB and to hold the said messuage or tenement, 
closes, peices and parcels of land, arable, meadow and pas- 
tare, and all and singular other the premises, except as 
before excepted, unto the said Rice Harris, his executors, 
administrators and assigns, from the feast-day of, &c. now 
next ensuing, for and during, and unto the full end and term 
of, &c. from thence next ensuing, and fully to be complete 
and ended ; Yeildino and paying, therefore, yearly and 
every year during the said term hereby demised, unto the 
said William Jones, his heirs and assigns, the yearly sum of, 
&c. of good and lawful money of Great Britain, at the two 
most usual feast-days, or days of payment of rent in the 
year, that is to say, the feast of Lady-day and Michaelmas- 
day, by equal payments, the first payment thereof to begin 
and be made on Lady-day next ensuing the date hereof. 
And also, tbildtng and paying unto the said William 
Jones, his heirs and assigns, the yearly rent or sum of, See, 
of like money, for every acre of greensward or grass ground 
of the said hereby demised premises, which at any time 
hereafter, during the said term, Sec. he the 3a id Rice Har- 
ris, his executors, administrators and assigns, shall plough, 
dig, or break up and convert into tillage, or cause it to be 
done, without the Hcence or qonsent of the said William 
Jones, his heirs or assigns, first had and obtained in writ- 
ing; and so, according to that rate, for every greater or less 
quantity of such greensward or grass ground as aforesaid so 
ploughed, broken up, or converted into tillage, without such * 
licence or consent ; such rent to begin and be payable on 
such of the said feast-days of payment as shall next happen 
after the ploughing up, digging, or converting into tillage 
the said greensward or grass grounds, without such licence 
and consent as aforesaid ; and from thence to continue pay- 
able, on such days and such portions, unto the end and ex- 
piration, or other sooner determination' of the term hereby 
demised. . And the said Rice Harris, for himself, his exe- 
cutors, administrators and assigns, doth covenant, promise 
and agree, to and with the said William Jones, his heirs and* 
assigns, in manner and form following ; that is to say, that 
lie the said Rice Harris shall and will, yearly and every 

¥ 2 



6a 

▼ear during the said term, well and truly pay, or cause te 
he paid, unto the said William Jones the said yearly rents 

* herein-before appointed to be paid, as the same shall become 
du^; audthat he the said Rice Harris, his executors, admi- 
nistrators and assigns, shall and will, at his and their costs 
find charges, during the said term, when and as often as need 
shall be and require, well and sufficiently repair, pale, hedge, 
ditch, fence, new make, cleanse, amend and keep, the said 
messuage, tenement and farm, with all the hedges, ditches, 
mounds, inclosures, stiles and gates thereto belongings 

* and that the said messuage or tenement, farm, land and pre- 
mises, so repaired, paled, hedged, ditched, and mounded, 
fenced, inclosed, stiled and gated, shall, at the end of the 
said term, or other sooner determination thereof, surrender 
and deliver up to the said William Jones, bis heirs or assigns.* 
And morkoveb, that he the said Rice Harris, his execu- 
tors, administrators and assigns, shall and wiH, at air times 
during the said term, inn, or cause to be inned or laid up in* 
barns and outhouses, belonging to the said messuage or tene- 
ment and farm, or otherwise, in ricks, stacks and cocks, to be 
made and placed thereon, all the hay, corn and straw, that 
shall grow, arise, he mowed, reaped and gathered in and on 
the said land and premises ;and also shall and will, yearly 
and every year, bestow, cast and spread thereon, or cause it 
to be done where need shall be, all the compost, soil and 
dung, that shall arise and be made thereon ; and at the end 
of the said term, or sooner determination thereof, shall leave 
thereon such compost, soil and dung, as shall be made 
thereon for the last year thereof. And further, that he the 
said Rice Harris, his executors, administrators and assigns, 
shall not nor will not plough, break up, or convert into til- 
lage, or cause it to be done, during the said term, any part 
orthe meadow or pasture ground hereby demised, or fell or 
cut down any ofthe trees or timber growing, standing, or 
being on any part of the said farm ; nor lop or top any of 
the pollards or other trees thereon, but such only whose lops* 
and tops shall be of the full growth of six years at least, and 
Which nave been usually lopped and topped heretofore, and 
that only for his and their necessary firing or other domestic 
use, to be consumed on the said laud and farm, and not else- 
where. And also, that he shall and will well and truly 
pay and discharge all taxes on tbe said land and farm, paro- 
chial and parliamentary, the land-tax only excepted. And 
the said William Jones, for himself, his heirs and assigns, 
doth covenant, promise and agree, to and with the said 
Rice Harris, his executors, administrators and assigns, that 
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it shall and may be lawful for him and them, and his and 
their workmen, servants and labourers, at all time during the 
said term, at his and their pleasure, without the let, moles- 
tation, or impeachment of the said William Jones, his heirs 
and assigns, in any convenient part of a certain close called, 
&c. part of the land and farm hereby demised, where it may 
be the least hurtful, to dig, take and cast up such and so much 
of the earth and clay therein, as the said Rice Harris, his 
executors, administrators and assigns, shall think proper to 
make and convert into bricks and tiles, so as the same be 
made use of in the building of any new messuage or tene- 
ment, pottage, stable, or other building, on the said land 
and farm, or for the amending the same, or any other build- 
ing thereon ; he the said Rice Harris from time to time filling 
up and making level the pits, holes and hollows, to be made 
j*nd wroughtin ,the ground thereby. Provided always, 
and these presents axe upoji this condition, that if the said 
yearly rents her ( eby reserved respectively, or any part there- 
of, shall be behind and unpaid fpr the space of twenty-one 
days next after the said feast-days on which the same ought 
to be paid, being lawfully demanded, that then ijt shall be 
lawful for the said William Jones, his heirs and assigns, into 
the said land, farm and premises hereby demised, and 
thereof wholly to re-enter, and the same from thenceforth 
to have again, retain, re-posses$ and enjoy, as in his and 
their first and former estate; and the said Rice Harris, his 
-executors, administrators and assigns, jyith all other occu- 
piers of the said land and farm to expel, put out and amove, 
any thing herein contained tp fhe contrary notwithstanding/ 
And the said Wiljiam Jones ? for himself, his heirs and 
assigns, doth hereby covenant, promise and agree, to and 
with the said Rice IJarris, his executors, administrators 
and assigns, that he and they, paying the jents herein- 
before reserved, ancjl performing, fulfilling and keeping, 
aH and singular the covenants, provisoes and conditions 
herein fcontained, and which on his and their parts 
are to Jae paid, kept, done and performed, shall and may, 
peaceably and quietly, have, hold, use, occupy, possess 
and enjoy, the said land, farm and premises hereby demised, 
for and during the said term hereby granted, without the 
lawful let, suit, trouble, denial, or interruption of the said 
William Jones, his heirs or assigns, or of or by any other 
person or persons claiming or to claim by, from, or under 
him or them, or by his or their means, default, or procure-' 
ment. In witness, &c. 
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Observation. — This farm lease not only reserves a penal 
rent per acre, for ploughing up meadow or pasture 
land, but 

A covenant not to do it. 

A covenant to repair fences, hedges, stiles, &c. 

A covenant to stack the corn and hay on the fartn. 

A covenant to manure it. 

A covenant to leave the last year's manure upon if, 

A covenant not to cut dow*n trees, pollards, &c, 

A proviso to re-enler for non-payment of rent. 

A covenant for quiet enjoyment. 



A Lease of a House. 

This Indenture, made, &c. Between William Jone^ 
of, &c. of the one part, and Rice Harris of,.&c. of the other 
part, witnesseth that the said William Jones, for and in 
consideration of the rents and covenants herein-after re? 
served and contained, on the part of the said Rice Harris to 
be paid and performed, he the said William Jones hath 
demised, leased and to farm letten, and by these presents 
doth demise, lease and to farm let, unto the said Rice 
Harris, his executors, administrators and assigns, f ll that 
messuage-, or tenement and dwelling-house, situate and 
being, &c. [here describe it] together with all the cellars, 
sollars, warehouses, ways, passages, waters, yards, gardens 
and appurtenances thereto belonging, and therewith actually 
held and enjoyed, To have and tq hold the same, &c. 
unto the said Rice Harris, his executors, fi^c. [as in the 
former lease] Yeilding and paying therefore, yearly and 
every year, unto the said William Jones, his heirs and asf 
signs, [if the house be freehold ; but if personal, then say, his 
executors, administrators and assigns ,J the rent or sum of, Sic, 
of good and lawful money of Great Britain, on the feast* 
days of, Sec. 

A covenant by Rice Harris to pay such rent. 

A covenant to repair, as follows: — And a^so, that he 
the said Rice Harris, his executors, administrators and as- 
signs, shall and will, from time to time during the said 
tprm hereby demised, at his and their own costs and charges, 
well and sufficiently repair, uphold, pave, amend, cleanse, 
maintain and keep the said messuage, tenement and dwell* 
ing-house, jn all manner of needful and necessary reparation, 
and amendment whatsoever, when and as often as need or 
occasion, shall be and require ; and the same heing so well 



74 

and sufficiently repaired, at the end or other sooner determn 
nation of this demise, shall and will, peaceably and quietly, 
leave, surrender and yield up unto the said William Jones, 
his heirs and assigns, together with all the articles and things 
contained in the schedule or inventory thereof hereunder 
written, in good plight and condition, damages by fire or 
other inevitable accidents, with reasonable use and wear 
thereof in the mean time excepted. And also, that it 
shall and may be lawful to and ror the said William Jones, 
his heirs and assigns, with workmen and others, or without, 
twice or oftener in every year during the said term, at sea- 
sonable times in the day, to enter and come upon the pres- 
umes hereby demised, there to view, search and see the state 
and condition thereof, aijd of all defects, decays and want of 
repairs then and there found, to give or leave notice thereof 
jn writing, to and for the said Rice Harris, his executors, 
administrators or assigns, to repair the same within three 
calendar months then next ensuing ; within which time he 
or they, some or one of them, shall and will repair the same 
accordingly. And also, that be nor they, nor any or 
either of them, shall not nor will not, during the said term, 
let, set, demise, transfer, or assign over this present inden- 
ture of leasfe, or demise or under-let for a shorter term than 
is hereby granted, the said messuage, or tenement and dwell- 
ing-bouse, or premises, to aqy person or persons whomso?- 
ever, without the licence and consent of the said William 
Jones, his heirs or assigns, in writing, and witnessed by 
two witnesses, for that purpose first had ^nd obtained ; ojr 
exercise, follow, or ca^ry on any noisome qj offensive trade 
or business whatsoever, or permit it to be done, in or upon, 
any part of the said demised premises. Provided always, 
and these presents are upon this condition, that if the said 
rent hereby reserved, or any part thereof, shall be 
shind hand and unpaid fqr the space of twenty-one days 
next after any of the said feast-days of payment on which 
the same ought to be paid as aforesaid, beingjawfully de- 
manded j or if he the said Rice Harris, his executors, admi- 
nistrators or assigns, do or shall let, set, assign, under-let by 
demise for a shorter term than is hereby granted, or transfer 
this present indenture of lease during its continuance,* or 
the said messuage, or tenement and dwelling-hpuse,, to any 
person or persons whomsoever, without the licence or con* 
sent of the said William Jones, his heirs or assigns, in writ- 
ing, and witnessed by two witnesses, for that purpose first 
had and obtained ; or if he or they do or shall, a,t any time 
during the said term, exercise, follow, or carry on, aqy noi- 
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some or offensive trade or business whatever, or permit it 
to be done, in or upon the said messuage or tenement, and 
dwelling-house or premises, or any part thereof; or if he or 
they, or either of tnem, do or shall, at any time during the 
said term, become or be publicly declared a bankrupt, that 
then and in either of these cases respectively, it shall and 
may be lawful to and for the said William Jones, his heirs 
or assigns, into the said messuage or tenement, dwelling? 
house and premises, and every part thereof, wholly to rer 
enter, and the same from thenceforth to have again, retain, 
re-possess and enjoy, as in his and their first and former 
estate, and this present indenture of lease to be null and 
void, and the said Rice Harris, his executors, administra- 
tors or assigns, and all other occupiers thereof, utterly to 
expel, put out and amove, any thing before contained to 
the contrary notwithstanding. Provided also, that if 
the said Rice Harris, his executors, administrators or as- 
signs, shall be minded and desirous to leave and quit the 
said messuage, tenement and premises hereby demised, at 
the end or expiration of the first five, seven, eleven, or 
fourteen years of the said term hereby granted, and of such 
his or their mind or intention shall give or leave six months 9 
notice in writing, befofe the expiration of either of thtfse 
terms, unto or for the said William Jones, his heirs or asr 
signs; and shall, at the expiration of any one or all of them 
of which notice shall be so given, pay all rent due, and sur- 
render up possession of all the demised premises unto the 
said William Jones, his heirs or assigns, in good condition ; 
then and from thenceforth this indenture, and the said term 
thereby granted, shall cease, determine and be utterly void, 
•and the said parties thereto be discharged from all the cove- 
nants therein contained, and by them severally to be done 
and performed. Provided lastly, and it is hereby ex- 
pressly declared and agreed upon, by and between the par- 
ties hereto, that in case the said messuage or tenement, 
dwelling-house and premises, or any part thereof, shall, at 
*ny time during the said term hereby demised, happen to 
be burned down, consumed or damaged by fire, so as to be 
unfit for use and occupation, as being then reduced to rub- 
bish and ruins, and altogether uninhabitable by the said Rice 
Harris, his executors, administrators or assigns, then and in 
such case no rent whatever shall be paid or payable by vir- 
tue of this indenture of lease, or otherwise, for or on account 
of the same, by him or them ; nor shall any rent be de- 
manded or received by the said William Jones, his heirs or 
assigns, during all such time as the said messuage, or tene? 
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ment and premises, shall remain unfit for use and occupa- 
tion, habitation or residence, and until they shall be well 
and sufficiently rebuilt, repaired, and rendered- tenan table, 
and as the case and circumstances may require ; and they 
are again made fit for use and occupation, at the proper 
costs and charges of the said William Jones, his heirs or 
assigns. And the said William Jones, for himself, his heirs 
and assigns, doth hereby covenant, promise and agree, to 
and with the said Rice Harris, his executors, administrators 
add assigns, that he and they, paying .the said yearly rent 
herein-before reserved, and also performing and keeping all 
and singular the covenants, provisions and limitations herein 
contained, which on his and their parts and behalf are and 
ought to be paid, kept, done and performed, shall and will, 
peaceably and quietly, have, hold, occupy, possess and en- 
joy, the said messuage or tenement, dwelling-house and pre- 
mises hereby demised, for and during the said term hereby 
granted, without the lawful let, suit, denial, trouble or in~ 
terruption, of or by the said William Jones, his heirs or 
assigns, or of or by any other person or persons claiming or 
to claim by, from or under him or them, or either of them, 
or by reason of his or their, or either of their acts, means, 
default, or procurement. In witness, &c. 

Observation. — This is an entire lease, containing all the 
covenants incidental to leases in general ; so that 
they may be applied and introduced in any, according 
to what is demised, and the agreement of the parties, 
without seeking elsewhere. 



A Ground or Building Lease. 

This is for along term of years, conformable to a plan or 
ground plot, drawn in the margin. It varies only in the 
redendum, which reserves a pepper-corn rent for one, two, 
or three years, while the ground is building upon, and at the 
end thereof Yeilding and paying a valuable rent for the 
rest of the term. It contains covenants to finish the build- 
ing, not to let it for offensive trades or business, to repair, 
to pay the rent, with a proviso for re-entry on non-payment ? 
and for quiet enjoyment. 
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A Fee-Farm Lease. 

This is at a perpetual rent. It recites ao agreement to 
purchase the ground of the owner, as therein-after de* 
scribed, in fee-farm; and then witnesseth that such 
owner hath granted, bargained, sold, aliened, enfeoffed, 
released and confirmed the same to the purchaser, then 
being in his possession by virtue of a lease for one year, 

granted him by the owner, Yeilding and paying by 
im to the grantor, his heirs and assigns, the rent agreed 
upon between them, and in the following words : — " And 
be doth hereby grant, out of the said land which is so leased 
to him for one year, and out of all edifices to be built there*- 
on, unto the lessor, his heirs and assigns, one shilling per 
year for two years to come, [until they are built] apd 
thenceforth afterwards for ever the yearly fee-farm rent of 
twenty pounds, payable quarterly ; and if it shall happen 
the said yearly fee-farm rent hereby reserved, or any part 
thereof, shall be at any time unpaid for the space of twenty 
days, it shall be lawful for the grantor, his heirs or assigns, 
%o enter in and upon the said land and buildings, and to dis- 
train them for the same, and the distress then and there 
found to distrain and keep until all the rent in arrear and 
costs be paid, as in the case of distresses made for rent re- 
served on leases for years ; and if no such distress can be 
found to satisfy such rent and costs, or it be unpaid for the 
space of two calendar months, then it shall be lawful to 
enter upon and keep the said land and buildings until it be 
paid." The lessee then covenants to build and finish the 
edifices according to the plan, with other covenants, as in a 
ground lease. In witness, &c. 



A Heed of Exchange. 

This Indenture, made, See. between William Jones 
of, &c. of the one part, and Rice Harris of, &c. of the other 
part, witnesseeh that the said William Jones hath given 
and granted, and by these presents doth give and grant 
unto the said Rice Harris all that peice or parcel of ara-» 
ble land lying and being in the parish of, &c. and county of, 
&c. containing one acre, To have and to hold the said 
one acre of arable land, with the appurtenances, unto the 
said Rice Harris, his executors, administrators and assigns, 
for and during the term of ninety-nine years from hence 
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next ensuing, and fully to be complete and ended, if he th* 
said Rice Harris, Mary his wife, and David their son shall 
so long live, In exchange for one acre of land, lying and 
being in the parish of, &c. and county of, &c; and for 
which consideration the said Rice Harris by these presents 
doth give and grant unto the said William Jones the said 
acre of land last mentioned, with the appurtenances, To 
HAVE AND to hold the said acre of land last mentioned, 
with the appurtenances, unto the said William Jones, .hi* 
executors, administrators and assigns, for and during the 
term of ninety-nine years from hence next ensuing, and 
fully to be complete and ended, if he the said William Jones, 
Ann bis wife, and John their son shall so, long live. [Here 
add mutual covenant* from each party exchanging, for quiet 
enjoyment.] In witness, &c. 

Qbservation.-*-This deed of exchange gives both parties 
immediate seizen ; because each of tbem stands in 
the place of the other, who alternately have had it. 



A Deed of Partition. 

This Indenture, made, &c. between Rachael Jones 
of, §cc. Emma Rees of, &c. and Lydia Bell of, &c. 
Whereas the manor or lordship herein-after mentioned, 
lyipg and being in th$ parish of, &c. and county of, &c« 
and the messuages, tenements and hereditaments belonging 
thereto, came to and descended on the said Rachael Jones, 
Emma. Rees, and Lydia Bell, and their heirs and assigns, 
as co-parceners and heir at law of John Dale, who have 
entered into an agreement in writing concerning the same ;. 
and for divers good causes and considerations them hereunto 
moving, and to prevent all such mistakes and differences as 
might happen between them, their heirs and assigns respec- 
tively, if partition should not be made between them, they 
have mutually agreed to and with each other, and their heirs 
respectively, to make an absolute division and partition of 
the said manor, lordship, messuages, tenements and heredi-? 
taments, in manner and form following : Now this In? 
denture witi^esseth, That for and in consideration of 
the sum often shillings, and for divers other good causes and 
considerations her hereunto moving, she the said Rachael 
Jones hath granted, released and confirmed, and. by these 
presents doth grant, release and confirm, unto the said 
JEmipa Rees and her heirs, all that, 8cc. [IJere describe thf 
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part allotted and divided] which is and are hereby allotted! 
or intended so to be, unto the said Emma Rees and her 
heirs, to the only proper use of her and them, and the 
reversion and reversions, remainder and remainders of and 
in the premises allotted, and all the estate, title, claim and 
demand whatsoever of her the said Rachael Jones, of, in 
and to the same, or any part thereof, To have and to 
hold the premises allotted and granted, or intended so to 
be, to the said Emma Rees and her heirs, to the only pro- 
per use and behoof of the said Emma Rees, her heirs and 
assigns, for ever, and to and for no other intent or purpose 
whatsoever. And she the said Emma Rees, for herself, 
her heirs and assigns, covenants, promises and agrees, to 
and with the said Rachael Jones, her heirs and assigns', that 
she is fully content, and will at all times hereafter hold her- 
self contented with the said allotment and share so to her 
and her heirs granted as aforesaid, in full satisfaction for all 
such estate, claim and demand, that she the said Emma 
Rees and her heirs might or could any ways make or have 
of or in such part of the said manor, lands, hereditaments 
and premises herein-after allotted by these presents to the 
said Rachael Jones and her heifs. And this Indenture 
further w^tnesseth, that for and in consideration of a 
like sum often shillings to the said Emma Rees paid, and 
of other good causes and considerations her thereunto mov- 
ing, she the said Emma Rees hath granted, .enfeoffed, re- 
leased and confirmed, and by these presents doth grant, 
enfeoff, release and confirm, unto the said Rachael Jones 
and her heirs, all [Here describe the allotment to her] hereby 
allotted, or intended so to be, unto the $$id Rachael Jones 
and her heirs, with the reversion and reversions, remainder 
and remainders, right, title, interest, claim and demand, of, 
in and to the premises allotted, To have and to hold 
the said premises allotted and granted, or intended so to be, 
unto the said Rachael Jones and her heirs, to the only proper 
use of the said Rachael Jones, her heirs and assigns, for ever, 
and to and for no other use, intent or purpose whatsoever, 
[with the same covenant from her to Emma Rees as above.] 
Provided always, and it is hereby mutually declared and 
agreed upon, by and between the said Rachael Jones and 
Emma Rees, separately and respectively, and their separate 
and respective heirs, that they shall have, hold and enjoy 
the said manor, hereditaments and premises, in the respec- 
tive allotments and parts aforesaid, in fee simple, distinct, 
divided and apart from each other, in the same manner as 
if they had been one entire estate : A n d that the said Rachael 
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Jones and Emma Rees respectively, and their respective 
heirs and assigns, shall peaceably and quietly hold and enjoy 
the manor, lands, tenements and hereditaments, allotted, 
parted and divided to them respectively, and that free and 
clear of all charges, mortgages, or other incumbrances what* 
ever. And also, that they and their heirs respectively 
shall and may separately enter upon, and be lawfully seised 
of the separate parts of the said manor, lands, tenements 
and hereditaments so divided between and allotted to them 
severally and apart, and receive the rents thereof, without 
the let, suit, trouble, eviction, interruption or denial of 
either of them, or either of their heirs or assigns, or of any 
person or persons claiming or to claim by, from or under 
them, or any or either of them. And also, that they and 
their heirs respectively shall and will, at any time or times 
hereafter, at the reasonable request, costs, charges and 
expences in the law, of each and either of them, their heirs 
and assigns respectively, make, do, acknowledge, levy, suf- 
fer and execute, or cause so to be done, all and every such 
further and other lawful act and acts, deed and deeds, con- 
veyances and assurances in the law whatsoever, for the fur- 
ther, better, more perfect and absolute conveying, assuring, 
vesting and confirming unto them separately the said manor, 
lands and premises so parted, allotted and divided, with, to 
and between them as aforesaid, as they or their heirs or 
assigns respectively, or their counsel learned in the law shall 
reasonably advise, devise and require. And lastly, that 
they the said Rachael Jones and Emma Rees respectively, 
and their respective heirs and assigns, shall now, and at all 
times hereafter, have free ingress, egress and regress, drift, 
way and passage, over and through the manor, lands, tene- 
ments and hereditaments aforesaid of the other, so parted, 
allotted and divided, to and between them as aforesaid, 
whenever they cannot pass or go over either of their own, 
or any other way' for that purpose, so as they and each of 
them do as little damage as possible thereby. In wit* 
ness, 8cc. 



A Deed of Confirmation. 

This is distinguished by the word " confirm;" as for ex- 
ample, suppose land be in mortgage for a term of years, and 
•the money lent was not paid on the day appointed. Here 
the estate immediately after becomes absolute in him ; and 
if either party procure a person to pay the money, and 
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advance more, this deed will be made between the mort-* 
gagor, the mortgagee and bis assignee. The mortgagor will 
confirm the mortgagee's assignment for the rest of the term. 
Or suppose a tenant for life grants a lease for forty years of 
land, and dies before it expires; here it will be void: btrt 
if the tenant in reversion join in it before the death of such 
tenant for life, or in the grant of it, he confirms it, and 
inakes it sure. 



A Deed of Surrender. 

To ALL TO WHOM THESE PRESENTS SHALL COME, 

Lewis Price of the Grange, in the parish of, &c. and County, 
&c. Esquire, sends greeting. Whereas the sard Lewis 
Price holds, for the term of his life, the messuages, tene- 
ments, lands and hereditaments herein-after particularly 
mentioned, the immediate reversion and remainder thereof in 
fee simple now being m Morgan Price, as son and heir of 
Griffith Price : Now know ye, that the said Lewis Price, 
for and in consideration of the natural love and affection he 
hath and beareth for the said Morgan Price, and for his pre- 
ferment and advancement in the world, as well as to the 
end, intent and purpose, that the said Morgan Price may 
have the absolute power to sell, dispose of or settle, the said 
messuage, tenement, land and hereditaments, as he thinks* 
proper ; and also for and in consideration of five shillings by 
the said Morgan Price paid to the said Lewis Price, the 
receipt whereof is hereby acknowledged, and for divers' 
other good causes arid considerations him thereunto movhrg, 
BE the said Lewis Price hath gtptrted, surrendered ancf 
yielded up, and by these presentS'j>6TH grant, surrender 
and yield up ufito the said Morgan Price and his heirs, all* 
that, &c. [Here describe the parcels] To have and to 
hold the same hereby granted, surrendered up, or intended 
so to be, with their appurtenances, unto the said Morgan 
Price, his heirs and assigns, to the only proper use of the 
said Morgan Price, his heirs aad assigns, for ever, to the 
intent and purpose that the estate for life of the said Lewis 
Price may be absolutely extinguished and merged in the 
inheritance of the said messuage or tenement, land and he- 
reditaments, now being in the said Morgan Price. And 
the said Lewis Price, for himself, his heirs, executors and' 
administrators, doth hereby covenant, promise and agree to 
and with the said Morgan Price, his executors, administra- 
tors and assigns, in manner and form following ; that is to 



79 

•ay, that the said messuage, tenement, land and premise*^ 
hereby above granted, surrendered and yielded up, with their 
appurtenances, now and hereafter shall be, continue and re- 
main unto the said Morgan Price, his heirs and assigns, 
free and clear, and freed and cleared, acquitted, exonerated 
and discharged of and from all manner of former and other 
bargains, sales, gifts, grants, feoffments, devises, estates, 
surrenders, judgments, charges and incumbrances whatso- 
ever, had, made, committed, done or suffered, by the said 
Lewis Price, or by any person or persons whatsoever, claim* 
ins or to claim, by, from or under him, them or any of them. 
[Here add covenant for quiet enjoyment.] 



A Deed of Assignment. 

This Indenture, made, &c. between John Jones of, 
&c. of the one part, and David Lewis of, &c. of the other 
part. Whereas by an indenture of lease, dated, &c. Ro- 
bert Thomas, for the consideration therein mentioned, de- 
mised and to farm let unto the said John Jones, all that 
messuage, tenement and land, {Here describe the farm] To 
hold unto him for the term of twenty-one years from the 
date thereof, at the yearly rent of, &c. payable as therein 
mentioned. And wiiereas the said Robert Thomas has 
agreed with the said John Jones for the purchase of the said 
lease, at the price or sum of, &c. for which the said John 
Jones has agreed to assign the same to him ; Now this 
Indenture witnesseth that the said John Jones, for and 
in consideration of the said sum of, &c. to him paid before 
the sealing and delivery of these presents, the receipt where- 
of is hereby acknowledged, hath granted, bargained, sold, 
assigned and set over, and by these presents doth grant, 
bargain, sell, assign and set over, unto the said Robert 
Thomas, his executors, administrators and assigns, all 
that [describe the premises] and all the estate, right, title, 
interest, possession, term of years to come, claim and de- 
mand whatsoever, which he the said John Jones now hath 
or should have of, in and to the said messuage, farm, house 
and premises, by virtue of the said recited indenture of lease 
otherwise howsoever; To have and to hold the said 
messuage, land and premises, together with the said recited 
indenture of lease, and all the estate, right and title herein- 
before bargained and sold, assigned and set over, unto the 
said Robert Thomas, his executors, administrators and as- 
signs, for and during ail the rest, residue uud remainder of 
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the said term by the said indenture of lease granted yet to 
Come and unexpired, in as ample and beneficial a manner, 
to all intents and purposes, as tie the said John Jones now. 
hath or ought to have and enjoy the same ; subject, never- 
theless, to the payment of the rent, dues, duties, services 
and taxes, as also the performance of the several covenants 
in and by the said indenture of lease reserved and contained. 
And the said John Jones, for himself, his executors and 
administrators, doth hereby covenant, promise and agree, 
to and with the said Robert Thomas, bis executors, admi* 
Bistrators and assigns, that notwithstanding any act or thing 
by the said John Jones done to the contrary r the said re- 
cited indenture of lease is a good and perfect lease in the 
law, at the time of sealing and delivery hereof, and so shall 
continue to be unto the said Robert Thomas, his executors, , 
administrators and assigns, for the remainder of the term of 
years thereby granted, udder tr>£ rents and covenants therein 
mentioned ; and that he and they, and every of them, shall. 
at all times hereafter have, hold, use, occupy and enjoy the. 
said messuage, farm, house, lands, hereditaments and pre- 
mises hereby granted, with the appurtenances, without any 
manner of let, trouble, suit, eviction, interruption or denial, 
of or by the said John Jones, his executors or administra- 
tors, or any other person or persons whatever, lawfully 
claiming or to claim by or under him or them, or any of 
them. In witness, &c. 

This assignment may be endorsed on the lease 
thus : — 

Be it remembered, That I the within named John 
Jones, for and in consideration of the sum of, &c. to me in 
hand well and truly paid, at and before the sealing and de- 
livery of this indorsement, the receipt whereof is hereby 
acknowledged, Have, for me, my executors and adminis- 
trators, granted, bargained, sold, assigned and set over, and 
by these presents do grant, bargain, sell, assign and set over 
unto Robert Thomas, his executors, administrators and as- 
signs, as well this present within written indenture, as also 
the messuage, farm, house, land, hereditaments and pre- 
mises within mentioned to be demised and granted to me ; 
and all my estate, right, title, interest, claim, property and 
demand of, in, or to the same, which I now have or hereafter 
may have or claim therein, by virtue of the within written, 
indenture, or otherwise howsoever. As witness my hand 
and sea), this, &c. 
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An assignment of a mortgage is of the same form : — 
John Jones, the assignor, or mortgagee, being of 
the first part; Robert Thomas, the mortgagor, of the 
second part, to confirm ; and David Rees, the as- 
signee, of the third part. But if the assignor be 
not in possession, nothing will pass under the mort- 
gage without the mortgagor be a party to the assign- 
ment, unless executed .upon the estate ; because no 
one can convey to another a mere right to what he 
does not possess. 



A Heed of Defeasance. 

Tit is deed should be made at the same time with the one 
which contains conditions on the performance whereof it is 
to be defeated. Formerly, when a mortgagor of land en- 
feoffed a mortgagee, he on the same date executed this deed 
of defeasance, which made the feoffment void on repayment 
of the money lent at a day certain; and both deeds, from 
their correlative connection, were considered as one. So, 
. where a bond is given by one to another, with a warrant of 
attorney to confess a judgment upon it, if it be agreed be* 
tweeh the parties, that it shall not be recorded until a cer- 
tain time after, the instrument whereby this is assured is a 
defeasance. So also, of a bond for payment of an annuity, 
if there be a warrant of attorney for a like purpose, butjudg- 
inent is not to be entered up till after default of payment, 
the deed is the same. Whatever this deed is intended to 
defeat must be recited, whether a mortgage, a bond, or a 
warrant of attorney ; and the testandum, or witnessing part, 
expresses the defeasance. 

The preceding deeds of Feoffment, Gift, Grant, Lease, 
and Exchange, are original or primary at common law. The 
Release, Surrender, Confirmation, Assignment, and Defea- 
sance, are derivative ; but since the introduction of uses to 
avoid mortmain and forfeiture, as already explained, parti- 
cular deeds have been framed to answer their appropriate 
purposes, deriving their effect first from the common law, 
and lastly the statute, which transferred them into posses- 
sion as executed ; but when they were executory, as by that 
statute, they were executed in Chancery, as matters of con- 
science. By the statute of frauds and perjuries, they must 
be declared in writing. 

G 
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A Deed to Uses 

May either be by indenture of bargain and sale in fee 
simple, or for one or more years, as a chattel, which makes 
the bargainor a trustee of the estate for the benefit of the 
bargainee in either case; but the want of notoriety in the 
execution of this deed occasioned a statute of Hen. 8. which 
required it to be enrolled in six months after. 



A Deed of Bargain and Sale 

Differs only from a release of a reversion in fee in hav- 
ing no lease for a year to precede it, of which more here- 
after. As interests for years are not within the statute of 
uses, the party not being seised, deeds of lease and release 
were contrived. The lease being for one year, it entitle* 
the tenant to the benefit of the use from the lessor, who is 
his trustee, and the statute executes it in possession ; which 
enables him to take a release from the freeholder of the 
reversion iu fee simple, as follows. 



• A Lease for a Year. 

This Indenture, made, &c. between John Nokes of, 
&c. of the one part, and Thomas Styles of, &c. of the other 
part, witnesseth that the said John Nokes, for and in 
consideration of the sum often shillings of lawful money 
of Great Britain to him in hand paid by the said Thomas 
Styles, the receipt whereof is hereby acknowledged, hath 
granted, bargained and sold, and by these presents both 
grant, bargain and sell unto the said Thomas Styles, his ex- 
ecutors, administrators and assigns, all thai, Sic. and the 
reversion and reversions, remainder and remainders, rents, 
issues and profits thereof, with their appurtenances, To 
have and to hold the same, &c. unto the s^id Thomas 
Styles, his executors, administrators and assigns, from the 
first day of, &c. for and (Juring and unto the full end and 
term of one whole year from thence next ensuing and fully 
to be complete and ended, Yeilding and paying, at the 
expiration thereof, one pepper-corn, if demanded ; to the 
intent that by virtue hereof, and of the statute for transfer- 
ring uses into possession, he the said Thomas Styles may 
be in the actual Occupatipn of all and singular the premises' 
aforesaid, and thereby enabled to accept, and take a /grant 
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and release of the reversion and inheritance thereof to him 
and his heirs, to the only proper use and behoof of him, his 

heirs and assigns, for ever. In witness whereof, &c. 

[If the estate be in trustee) to uses, say] To the uses and upon 
the trusts thereof, to be declared by another indenture, in- 
tended to bear date the next day after the date hereof. In 
Witness, &c. 



A Release of the Reversion in Fee. 

This Indenture, made, &c. Between John Nokes 
of, &c. of the one part, and Thomas Styles of, &c. of the 
other part, witnesseth that the said John Nokes, for and 
in consideration of the sum of, Sic. of lawful money of 
Great Britain to him in hand paid, at and before the sealing 
and delivery of these presents, the receipt whereof is hereby 
acknowledged, hath granted, bargained, sold, aliened, re- 
leased and confirmed, and by these presents doth grant, 
bargain, sell, alien, release and confirm unto the said Tho- 
mas Styles, (in his actual possession now being, by virtue of 
a bargain and sale to him thereof made, for one whole year, 
bearing date the day next before the day of the date hereof,' 
and by force of the statute for transferring uses into posses- 
sion,) and to his heirs and assigns for ever, all that, &c. 
[the parcels as in the lease for a year] ; and also the rever- 
sion and reversions, remainder and remainders, rents, issues 
and profits of all and singular the premises aforesaid, and all 
the estate, right, title, interest, claim and demand whatso- 
ever, both in law and equity, of him the said John Nokes, 
of, in and to the same, together with all deeds, evidences and 
writings which concern the same or any way relate thereto, 
To have and to hold all and singular, &c. with their 
and every of their appurtenances, unto the said Thomas 
Styles, to the only proper use of the said Thoma^ Styles, 
his heirs and assigns, for ever. And the said John Nokes 
doth hereby,- for himself, his heirs, executors and adminis- 
trators, covenant, pcbmise and agree, to and with the said 
Thomas Styles, his heirs, executors and administrators^ in 
manner and form following ; that is to say, that the said 
messuage or tenement, lands, hereditaments and premises, 
shall and may, at all times hereafter, remain, continue, and 
be peaceably and quietly enjoyed, without any lawful let or 
interruption of or from the said John Nokes, his beirs or 
assigns, or of or by any other person or persons lawfully 
claiming or to claim, from, by, under or in trust from him, 

G 2 
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her or them, or either of them ; and shall so remain, conti- 
nue and be, free and clearly acquitted, exonerated and dis- 
charged by them, his, her or their heirs, executors or ad- 
ministrators, well and sufficiently saved, defended and kept 
harmless and indemnified of, from and against all former 
and other gifts, grants, bargains, sales, leases, mortgages, 
charges or incumbrances whatsoever, liad, made, done or 
suffered, or to be had, made, done or suffered by the said 
John Nokes or by his ancestors, or by his or their, or any 
of their acts, means, default or procurement. And also, 
that the said John Nokes, his heirs, and all other persons 
having or lawfully claiming or to claim any estate, right, 
title or interest, either at law or in equity, of, in, to or out 
of the said messuage or tenement, land, hereditaments and 
premises, by, under, or in trust for him or them, shall and 
will, from time to time and at all times hereafter, upon rea- 
sonable request, but at the costs and charges of the said 
Thomas Styles, his heirs, executors or administrators, make, 
do or execute, or cause to be made, done and executed, all 
such further and other lawful and reasonable act and acts, 
deeds, conveyances and assurances in the law, for the further 
and more perfect assuring the said messuage or tenement, 
land, hereditaments and premises, to and for the uses, trusts, 
intents and purposes herein-before mentioned of and concern- 
ing the same, as by the said Thomas Styles, his heirs, exe- 
cutors or administrators, his or their or any of their counsel 
learned in the law shall be reasonably advised, devised and 
required ; so as suoh further assurances contain in them no 
other warranty or covenant than against the person or per- 
sons, his, her or their heirs, who shall make. or do the same y 
and so as the party or parties making or doing it be not 
compelled to go or travel above five miles from his, her or 
their then respective dwellings or places of abode. 
In witness, 8cc. 

Observation J— -To prevent dower, land should be conveyed 
to the purchaser to such uses as he shall by any deed 
or writing, with or without power of revocation, to be 
sealed, delivered and attested, &c; or by his last will 
or testament in writing, or codicil thereto, from time 
v to time direct, limit and appoint. And for' want of 
any direction, limifiition or appointment, and in the 
mean time and until any shall be made, and subject 
thereto, in trust for him and his assigns during his. 
natural life ; and from and after the end of that 
estate by auy means whatever in his life-time, to the 
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saidC. D. party hereto, and his heirs, during the life 
of the said A. B., but in trust for him, his heirs 
and assigns, and to permit him and them to receive 
the rents and profits thereof; and from and after the 
end of the estate so limited to the said C. D. and his 
heirs, to the use of the said A. B. the purchaser, 
his heirs and assigns, for ever; and to and for no 
pther use, trust, intent or purpose whatsoever. 



A Deed of Covenant to stand seised to Uses. 

This Indenture, made, &c. between" John Nokes 
of, &c. of the one part, and Thomas Nokes, his son, of, &c. 
of the other part, witnessetii, that for settling all the 
messuages or tenements, lands, hereditaments and premises 
herein-after mentioned, and for and in consideration of the 
natural love and affection he hath and beareth unto and for his 
son Thomas Nokes, he the said John Nokes doth hereby co- 
venant, grant and agree, for himself and his heirs, to and with 
his said son Thomas Nokes and his heirs, that he shall and 
will from henceforth, after the day of the date hereof, stand 
and continue seised of and in all that messuage or tenement, 
land, hereditaments, &c. situate, &t\ for and upon the uses, 
limitations and trusts herein-after mentioned and declared ; 
that is to say, [Here state the uses., for an example whereof see 
the form of a settlement hereafter] ; and to and for no other 
fise ; intent or purpose whatsoever. JLn witness, &c. 
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A Deed of Defeasance. 

* 

This Indenture, made, 8cc. between John Nokes of, 
&c. of the one part, and Thomas Styles of, 8cc. of the other 
part. Whereas the said John Nokes hath heretofore 
purchased of the said Thomas Styles an annuity of one hun- 
dred pounds, to be paid by him, for and during his natural 
life, to the said John Nokes, his executors, administrators 
and assigns, by four equal quarterly payments in every year, 
and so in proportion for less than a quarter of a year, for 
such time as may happen from the last quarter-day to the 
day of his death ; and to secure the payment of such annuity, 
he the said Thomas Styles hath, by his bond or obligation, 
bearing even date herewith, become bound to the said Joha 
Nokes in the penal sum of, &c. with a condition thereunder 
written for the payment of the said annuity on the several 
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days and times therein mentioned : And tbe said Thomas 
Styles hath furthermore executed unto the said John Nokes 
a warrant of attorney for confessing a judgment in an action 
of debt on the said bond, in his Majesty s Court of King's 
Bench at Westminster, together with costs of suit, as by 
the said bond and warrant of attorney, reference being there- 
unto had, will more fully appear : Now this Indenture 
witnesseth, and it is hereby declared and agreed-upon 
by and between the parties to these presents ; and the said 
John Nokes doth hereby, for himself, his executors, adini- 
nistrator$ and assigns, covenant, promise and agree, to and 
with the said Thomas Styles, his heirs, executors and admi- 
nistrators, that until default shall be made in the payment of 
the said annuity to the said John Nokes, according to thq 
condition of the above recited bond, no judgment shall be 
entered up of record by or on the part of the said John 
Nokes, by virtue of the said recited warrant of attorney, or 
of any power or authority herein-after contained ; nor shall 
any execution be sued out thereon against the said Thomas 
Styles ; and that if be, his heirs, executors or administra- 
tors, do and shall well and truly pay or cause to be paid, to 
the said John Nokes, the said annuity, according to the 
condition of the said recited bond, then the said John Nokes, 
his executors, administrators or assigns, shall and will, at 
the reasonable request and the costs of the said Thomas 
Styles, make and execute such instrument in writing, under 
fyis or their hand and seal, for releasing the same, as the law 
shall require ; and also deliver up to him the said recited 
bond and warrant of attorney to be cancelled. AND.it is 
hereby further declared and agreed upon, by and between 
the said parties, ^that if the said Thomas Styles, his execu- 
tors or administrators, shall neglect or refuse to pay the said 
John Nokes, his executors, administrators and assigns, the 
said annuity or any part thereof, according to the condition 
of the said recited bond, then it shall be lawful for the said 
John Nokes, his executors, administrators or assigns, to 
proceed upon the said bond and warrant of attorney for the 
recovering, levying^and receiving the same, with all arrears 
thereof, and all damages and costs which shall or may be 
occasioned thereby : and that if, in consequence of such 
nonpayment of the said annuity or any part thereof, the said 
John Nokes shall sue out any writ of execution upon any 
judgmenthe may enter up of record against the said Thomas 
Styles, who shall be taken thereupon, and afterwards obtain 
his discharge therefrom, so that the said John Nokes shall 
be defeated from suing out any other execution upon such 
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judgment for recovering and levying any future payment 
of the said annuity, then it shall be lawful for the said John 
Nokes, his executors, administrators and assigns, to enter 
up a like judgment in the said court against the said Thomas 
Styles for securing such future payment of the said annuity, 
in the place of the judgment whereof such execution shall 
have been satisfied as aforesaid ; and to proceed thereon in 
like manner, for the recovery of such future payments, with 
damages and costs, as is before mentioned ; and so on, from 
time to lime, toties quoties, as it shall happen that the said 
John Nokes shall obtain such judgment by the means afore- 
said ; for whigl) purpose the said Thomas Styles doth hereby, 
in the respective cases aforesaid, authorize and appoint all 
and every the attornies and attorney of the said Court of 
King's Bench to appear for him, and receive for him a de- 
claration in an action of debt upon the said recited bond, at 
the suit of the said John Nokes, and to suffer such judgment 
thereon, with costs of suit, to be entered up of record, by 
default or otherwise : and that for their or any of their so 
doing these presents shall be their and every of their sufficient 
warrant; every such new judgment from time to time being 
subject to the covenant for releasing and discharging the 
same, ou payment of the said annuity, according to the con- 
dition of the said recited bond, with damages and costs as 
aforesaid.' In witness, &c. 

These are die several forms of deeds at common law, and 
in consequence of the statute of uses. Those of record are* 
by a fine and recovery. 

A fine is effected by a writ of covenant issuing front the 
Great Seal, and directed to the sheriff of the county where 
the land lies, to command John Nokes and Mary bis wife, 
that justly and without delay they perform to Thomas Styles 
the covenant made between them of the messuage or tene- 
ment, land, hereditaments and premises in, &c; and unless 
they do so, if he shall give you security of prosecuting his 
claim, then summon by good summoners the said John 
Nokes and Mary his wife, that they appear before our jus- 
tices at Westminster on the Morrow of All-Soujs, to shew 
wherefore they have not done it, and have you the sum- 
moners and this writ. As witness ourself at Westmin- 
ster, &c. 

By the return of this writ, the party procures from our 
sovereign lord the king 
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A licence to agree, as follows : — 

Middlesex, to wit. Thomas Styles gives to our 
lord the king ten marks, for a licence to agree with 
John Nokes and Mary his wife of a plea of covenant of 
a messuage or tenemeqt, land, hereditaments and prer 
mises in, Sec. 

Then the agreement is called — 

A concord ; thus — And the agreement is such, to 
wit, that the said John Nokes and Mar} 7 his wife have 
acknowledged the aforesaid tenements to be the right 
of the said Thomas Styles, as those which he hath of 
the gift of John Nokes and Mary his wife, and those 
they have remised and quitted claim from to the said 
Thomas Styles and his heirs for ever. And further, 
the said Jotin Nokes and Mary his wife have granted, 
for themselves and their heirs, that they will warrant to 
the said Thomas Styles and his heirs the aforesaid tene- 
ments against all men for ever ; and for this recogni- 
tion, remise, quit, claim, warranty, fine and agree- 
ment, he the said Thomas Styles hath given to the said 
John Nokes and Mary his wife one hundred pounds. 
From this concord is made — 

A note or abstract, as between the demandant of 
the land and the deforciant who keeps him out of it, 
which is to the effect of the concord ; after which they 
are engrossed or written, chirographic on parchment, 
called — 

The Indentures of the fine, in this manner:— 

This is the final agreement, made in the court of 
our lord the king at Westminster, on the Morrow of 
All-Souls, and the year of George the third, 

by the grace of God, &c. before Sir, &c. justices, and 
other faithful subjects of the lord the king then there 
present, between the said complainant and the said 
deforciant, of a messuage or tenement, land and here- 
ditaments in, &c. whereupon a plea of covenant was 
summoned, &c. [the same as in the concord to the end 
ofiQ 
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This completes the fine, which, by statute, must be 
proclaimed four times in the Common Pleas, and the 
proclamations endorsed on the indentures, thus ;— ^ 

The first proclamation was made on the 10th day 
of November, in the term of Saint Michael, in 
the year of the king within written. 

And so of the rest. 

A recovery is the consequence of a feigned action 
brought by a^ writ of entry, in the post, and prosecuted to 
judgment. The writ directs the sheriff of the county to 
command A. B. that justly and without delay he render to 
X. Y. a messuage or tenement, &c. in, 8cc. which he claims 
to-be his right and inheritance, and into which the said A. B. 
hath not entry, unless after the disseizen which John Nokes 
thereof unjustly and without judgment made to him within 
thirty years now last past, as he saith, and whereupon he 
complains that he the said A. B. deforces him ; and unless 
he do so, if X. Y. give you security of prosecuting his 
claim, then summon by good s u in m oners that he appear 
before our justices at Westminster on the Morrow of All- 
Souls, to shew wherefore he hath not done it ; and have 
you there the summoners, and this writ. Witness ourself 
at Westminster, &c. 



Pledges to prosecute, ") f Summoners of 

J.D. W J. D. 

R. R. j I R. R. 



The pleadings on the rolls of the court are then 
exemplified as a document. 

George the third, by the grace of God, &c. To 
all to whom these presents shall come, greeting. 
Know ye, that among the pleas of land enrolled at 
Westminster before Sir William, &c. and his fellows, 
our justices of the Bench, of the term of Saint Michael, 
in the year of our reign, up»n the 

roll it is thus contained. Entry returnable on the 
Morrow of All-Souls. Middlesex, to wit. X. Y. de* 
manded of A. B. a messuage or tenement, &c. in, &c. 
as his right and inheritance, 8cc. [as in the writ] where- 
upon he saith, that he himself was seised of the tene- 
ments aforesaid in his demesne, as of fee and right in 
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tiipe of peace, in the time of the lord the king that 
now is, by taking the profits thereof to the value of six 
shillings and eight-pence and more, in rents, corn and 
grass, and into which the said A. B. hath not entry un- 
less as aforesaid, and thereupon he bringeth suit and 
good proof. And the said A. B., in his proper person, 
comes and defends his right, when and where it shall 
behoove him, and thereupon vouches to warranty C. D. 
who is present here in court, and the tenement afore- 
said to him freely warranteth, and prays that the said 
A. B. may count against him ; and hereupon the said 
X. Y. demandeth against the said C. D., tenant by his 
own warranty, the tenements aforesaid, in form afore- 
said, &c. and thereupon he brings suit, &c; and the 
aforesaid C. D., tenant by his own warranty, defends his 
right when, &c; and thereupon further vouches J. M. 
who is present here in court, and the tenements afore- 
said to him freely warranteth ; and hereupon the said X. 
Y. demandeth against him the said J. M., tenant by his 
-own warranty, the tenements aforesaid, in form afore- 
said. And whereupon he saitb, that he himself waa 
seised thereof in his demesne, as of fee and right, in 
time of peace ; and the said J. M., tenant by his own 
warranty, comes and defends his right, when, &c. and 
saith that the aforesaid C. D. did not disseize the said 
X. Y. as aforesaid, as he by his writ and count afore- 
said above doth suppose, and of this he puts himself 
upon his country. And the aforesaid A. B. crave th 
leave to imparl e, and he hath it; and afterwards he 
cometh again into court in this same term ; and the 
aforesaid J. M., though solemnly called, cometh not 
again, but hath departed in contempt of court, and 
maketh default, * Therefore it is considered, 
that the aforesaid A. B. do recover his seizen of the 
aforesaid C. 1>. of the tenements aforesaid ; and that the 
said C. D. have of the land of the aforesaid J.M. to the 
value of the tenements aforesaid. And further, that the 
said J. M. have of the land of the said C. D. in mercy. 
And hereupon the said X. Y. prays a writ of the lord 
the king, to be directed to the sheriff of the county 
aforesaid, to cause him to have full seizen of the tene- 
ments alpiesaid, and it is granted him returnable here 
without delay. Afterwards, to wit, the 
day of in the same term, here came the said 

X. Y.; and the sheriff, namely, Sic. now sendeth that 
he, by virtue of the writ aforesaid to him directed, on 
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the day of the same* month did cause the 

&aid X.Y. to have full seizen of the tenements afore* 
said, as he was commanded : All and singular which 
premises* at the request of the said X. Y. by the tenor 
of these presents we have held good to be exemplified. 
In tesucnonj 7 whereof we have caused our seal appointed 
for sealing writs in the Bench aforesaid, to be affixed 
hereto. Witness Sir William De Grey, &c. the 

day of in the year of 

our reign. 

Alienation without deed is by special custom, as of 
copyhold estates, and of estates in ancient demesne ; which, 
being ivekl in privileged villainage, were not transferred by 
deed or record, but only on the rolls of the lord's court, 
where the conveyance is by a surrender to him to the use of 
a purchaser, a mortgagee, or a will ; and a court of equity 
will supply the want of it, when the estate is devised for 
payment of debts, or in favour of a wife or younger children ; 
but not if the heir is disinherited or unproved for, nor in 
favour of a brother, grandchildren, or illegitimate children. 
1 Atk. 387. 1 P. W. 60. 3 Atk. 189- 2 Vez. 582. After the 
surrender, a presentment is made at the next court baron, 
when the new tenant is admitted on a voluntary grant, or a 
descent. Nothing vests before admittance, except on a 
descent, when the heir takes immediately on the death of 
his ancestor ; and as he has a title against all persons but the 
lord, no mandamus lies to compel his admittance. 



Observation. — The student and practiser have here be- 
fore them the several Forms of Assurances, with 
explanations ; from the ancient feoffment and grant, 
&c. at common law, to those which operate under 
the statute of uses. They are now introduced *to a 
more complex deed of a 

Release to Uses, 

which is to destroy an estate tail, to lead uses 
strictly? and to raise a short term for payment of a 
debt due to a tenant for life, but to be paid to his 
representatives. To this end, the tenant for life and 
tenant in tail are of thejirst part, two trustees are of 

* Meaning, that the first son of a marriage shall be tenant in tail, and not hi* 
father, who might defeat him. 
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the second part, a tenant of the freehold of the third 
part, and the demandant of the fourth part. The entire 
fee being in the tenant for lite and tenant in tail, 
they convey it to a nominal person, to make a tenant 
in a precipe for a writ of entry ; and he being in pos- 
session, is sued thereon, to recover the estate; which, 
recovered, the trusts declared in this deed instantly 
take place : thus — 

This Indenture of four parts, made, &c. between 
John Jones of, &c. and Robert Jones his son of, &c. of the 
first part ; William Hall of, &c. and James Hall his son, of 
the second part; Thomas Monk of, &c. of the third part; 
and Jonathan Brown of, &c. of the fourth part. Whereas 
the said John Jones is and stands seised of the messuages, 
tenements, farm and land herein-after mentioned, for and 
during the term of his natural life; and the said Robert 
Jones is and stands seised thereof to him and the heirs male 
of his body, with divers remainders over in reversion, expec- 
tant on the death of the said John Jones; Now this 
Indenture witnesseth, that to the intent all estates 
tail, remainders and reversions dependant thereon, of and in 
the said messuages, tenements, farm and land herein-after 
mentioned, may be barred and destroyed ; and for settling 
and assuring the same to the several uses herein-after named; 
and also, for and in consideration of the sum of five shil- 
lings a-peice to the said John Jones and Robert Jones in 
hand well and truly paid by the said Thomas Monk, at or 
before the sealing or delivery of these presents, the receipt 
whereof is hereby acknowledged, they the said John Jones 
and Robert Jones have, and each of them hath granted, 
bargained, sold, aliened, released and confirmed, and by 
these presents do, and each of them doth grant, bargain, 
alien, sell, release and confirm unto the said Thomas Monk, 
his heirs and assigns, all that, &c. [Here describe the 
estate] which are now in his possession, by virtue of a bar- 
gain and sale to him thereof, made by the said John Jones 
and Robert Jones, for the term of one whole year, by in- 
denture bearing date the day next before the day of the date 
hereof, in consideration of five shillings, and by force of the 
Statute for transferring uses into possession ; and the rever- 
sion and reversions, remainder and remainders, rents, issues 
and promts of all and singular the premises hereby granted 
and released ; And also all the estate, right, title, property, 
claim and demand whatsoever of them the said John Jones 
and Robert Jones of, in and to the same, To have and to 
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hold the said messuages, farm; land, hereditaments and 
premises, with their appurtenances, unto the said Thomas 
Middleton, his heirs and assigns, to the intent and purpose 
that he may become and be a good and perfect tenant of the 
freehold and inheritance of and in the hereditaments afore* 
said, in order to the suffering a common recovery thereof as 
herein-after mentioned ; for which end it is concluded and 
agreed upon by and between the parties to these presents, 
that the said Jonathan Brown shall and may, before the 
end of next Michaelmas term now next ensuing, sue forth 
and prosecute against the said Thomas Middleton one or 
more writ or writs of entry sur disseizen en le post, return- 
able before his majesty's justices of the Common Pleas at 
Westminster; whereby the said Jonathan Brown, as deman- 
dant therein, shall demand against the said Thomas Middle- 
ton the said messuages, farms, lands and hereditaments 
hereby granted and released, with their appurtenances, by 
such name or names, quantities or qualities of land, contents 
and numbers of acres, and other descriptions, as shall be 
thought proper in that behalf; to which writ, the said Tho- 
mas Middleton shall appear, gratis, in his proper person, or 
by his attorney, lawfully authorized, and snail vouch to war- 
rant the same premises, the said John Jones, who shall 
appear, gratis, in his proper person, or by his attorney, 
lawfully authorized, and shall enter into the said warranty ; 
and vouch over to warrant the said premises the said Robert 
Jones, who shall appear, gratis, in his proper person, or by 
his attorney, lawfully authorized, and enter into the same 
warranty ; and vouch over to warrant the common vouchee of 
the same court, who shall thereupon appear and enter into the 
said warranty, and after imparlance make default : and such 
further and other proceedings shall be had on the said writ 
or writs, and all the said parties shall so demean themselves, 
that one or more good and perfect common recoveries, with 
treble vouchers, shall or may be had, made, suffered and exe- 
cuted of the premises, and all things in the usual course, order 
and form for the assurance of l-:nd in such cases used. And it 
is hereby further concluded and agreed upon by and between 
all the said parties to these presents, that the said recovery 
so as aforesaid or otherwise to be had and suffered, shall be 
and enure to the recoveror in the said recovery named, and 
his and their heirs shall stand and be seised of the premises 
hereby granted and released, To the uses, and for the ends, 
intents and purposes herein-after mentioned and declared; 
that is to say, To the use, of the said John Jones and his 
assigus for his life, without impeachment of waste, &c; and 
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after his death, To the usu of the said William Hall atid 
James Hall, their executors, administrators and assigns, 
for and during and unto the full end and term of twenty-one 
years ; upon trust that they or the survivor of them, or 
the executors or administrators of such survivor, do and 
shall, by and out of the rents and profits of the premises 
hereby granted and released, or by the fall or sale of tim*- 
ber growing thereon, or by mortgage of the said term, as 
soon as conveniently may he after the death of the said John 
Jones, to raise and pay the sum of, Sec. to his executors or 
administrators, together with all costs, charges and ex* 
pences which they shall or may sustain or be put unto in 
raising the same. And after the death of the said John 
Jones, subject to the said term of twenty-one years, To the 
use of the said Robert Jones for his life ; and after the end 
of that estate, To the use of the said William Hall and 
James Hall and their heirs, during the natural life of the 
said Robert Jones ; upon trust to support the contingent 
uses and estates herein-after limited from being defeated 
lind destroyed, and for that purpose to make entries and 
bring actions, as the case shall require; but nevertheless to 
permit and surfer the said Robert Jones and his assigns, 
during his life, to receive and take the rents and profits 
thereof to his and their own use. And from and after the 
death of the said Robert Jones, then To the use of the 
first son, &c. [See the settlement hereafter^ Provided 
always, that if the said Robert Jones, his heirs, executors 
or administrators, do and shall, in six months after the 
death of the said John Jones, well and truly pay or cause 
to be paid, unto the executors or administrators of the said 
John Jones the said sum of, &c. that then and in such case 
the said term of twenty-one years hereby limited shall cease, 
determine and be utterly void. And the said Robert Jones, 
for himself, his heirs, executors and administrators, doth 
covenant, promise and agree to and with the said John Jones, 
his heirs, executors and administrators, that he the said 
Robert Jones shall and will well and truly pay or cause to 
be paid unto the executors or administrators of the said John . 
Jones the said sum of, &c. without any interest for the 
same, within six months after the death of the said John 
Jones as aforesaid. And the said John Jones and Robert 
Jones do hereby, for themselves severally and respectively, 
and for their several heirs, executors and administrators, 
covenant, promise and agree to and with the said Willi«m 
Hall and James Hall, their heirs and assigns, that in case 
the said messuages, land and premises shall not happen to 
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be well and sufficiently conveyed and assured by the ways 
and means aforesaid, then the said John Jones and Robert 
Jones, their heirs and assigns, and all and every other per* 
son, or persons legally claiming or to claim, by, from or 
under them, any estate, right, title or interest of, in or to 
the same premises, shall and will, at any time or times here* 
after, on the reasonable request of the said William HaJl 
and James Hall, their heirs and assigns, but at their proper 
costs and charges in the law, make, do, acknowledge, levy, 
suffer and execute, or cause to be made, done, levied, suf* 
fered and executed, all and every such further and othet 
lawful and reasonable act and acts, thing and things, con- 
veyances and assurances in the law whatsoever, for the fur* 
ther, better and more perfectly assuring and confirming the 
premises to the several uses, intents and purposes before by 
these presents declared touching and concerning the same, 
as by the said William Hall and James Hall, their heirs or 
Assigns, or their or either of their counsel learned in the lav* 
shall be reasonably advised or required. In witness, &c. 

Again : If land is settled on David Jones and Anne his 
wife for life, remainder to Herbert Jones in tail, with 
remainders over, reversion to Ann Jones in fee; and 
it is intended to be settled on David Jones and Ana 
his wife, till a marriage which is about to be solem- 
nized ; remainder to Herbert Jones for life ; remain- 
der to trustees to preserve contingent remainders; 
remainder to his widow for life, as her jointure; and 
remainder to other trustees to ^preserve contingent 
remainders, for five hundred years ; remainder to their 
first and other sons in tail ; remainder to their daugh- 
ters in tail; remainder to Herbert Jones in tail; re- 
mainder to Anne Jones in fee. To do this, the estate 
tail of Herbert Jones must be barred by a recovery ; 
and for that purpose a tenant must be made for a 
precipe to a writ of entry during the coverture, who 
shall vouch Herbert Jones, which will bar his estate 
tail, and make him tenant in fee simple ; such tenant 
declares the uses thereof in a deed to lead them, as in 
the following. 

This Indenture of five parts, made, &c. between 
John Jones (and if married) Mary his wife of, &c. of the 
first part ; David Evans and Francis Gower of, &c. of the 
second part ; George Long and Henry Hurst of, &c. of the 
third part, Robert Jones the son of the said John Jones of 



96 

the fourth part; and Catherine Evans of, 8cc. of the fifth 
part. Whereas a marriage is intended, by the permission 
of God, to be shortly had and solemnized between the said 
Robert Jones and Catherine Evans, Now this Inden- 
ture witnesseth, that for and in consideration thereof, 
and of the sum of ten thousand pounds of good and lawful 
money of Great Britain to the said John Jones, with the 
consent of the said Kobert Jones and Catherine Evans, tes- 
tified by their being made parties hereto, and signing and 
sealing of these presents, by the said David Evans in hand 
paid at or before the execution hereof, the receipt whereof 
is hereby acknowledged, being the marriage portion of the 
. said Catherine Evans; and he the said John Jones, Robert 
Jones and Catherine Evans, doth acquit and discharge the 
said David Evans of the same. And also, for providing a 
competent maintenance, jointure and provision for the said 
Catherine Evans, in case she shall, after the said intended 
marriage is had, survive the said Robert Jones her intended 
husband ; and for Settling and assuring the capital mes- 
suage, tenement, lands and hereditaments herein-after men- 
tioned unto such uses, and upon such trusts as are hereinafter 
expressed and declared : And also, for and in consideration 
of the sum of five shillings of like lawful money to the said 
John Jones and Mary his wife in hand paid by the said David 
Evans and Francis Gore; and of ten shillings of like lawful 
money in hand paid by the said George Long and Henry 
Hurst, at or before the sealing and delivery hereof, the re- 
ceipts whereof are -hereby acknowledged, they the said John 
Jones and Mary his wife have, and each of them hath 
granted, bargained, sold, released and confirmed unto (he 
said David Evans and Francis Gore, their heirs and assigns, 
all that, &c. [describe the parcels] which premises are now 
in the actual possession of the said David Evans and Francis 
Gore, by virtue of a bargain and sale thereof made by the 
said John Jones and Mary his wife, for one whole year, in 
consideration of five shillings to them paid, in and by one 
indenture, bearing date the day next before the day of the 
date hereof, and by force of the statute for transferring uses 
into possession ; and the reversion and reversions, remainder 
and remainders, rents, issues and profits thereof; and all the 
estate, right, title, property, interest, claim and demand 
whatsoever, of, in and to the same; To have and to 
hold the said messuages, tenements, hereditaments and 
premises, with their appurtenances, unto the said David 
Evans and Francis Gore, their heirs and assigns, to such 
i:$es, upon such trusts, and to and for such ends, intents 
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and purposes as are herein-after mentioned and declared of 
and concerning the same ; that is to say, To the use and 
behoof of the said John Jones and Mary his wife, accord- 
ing to their respective estates therein, at the time of or im- 
mediately before the execution of these presents, until the 
solemnization of the said intended marriage ; and from and 
after it shall take effect, To the use of the said Robert 
Jones, for and during the term of his natural life, without 
impeachment of or for any manner of waste : and from and 
after the determination of that estate, To the use of the 
said David Evans and Francis Gore, and their heirs, during 
the life of the said Robert Jones, to support and preserve 
the contingent uses and estates herein-after limited from 
being defeated and destroyed, and for that purpose to make 
entries and bring actions, as the case shall require; but, 
nevertheless, to permit and suffer the said Robert Jones and 
his assigns to receive and take the rents and profits thereof 
to and for his and their own use and benefit. And from 
and after the death of the said Robert Jones, then To the 
use of the said Catherine Evans, his intended wife, for and 
during the term of her natural life, for her jointure, and in 
lieu of dower at common law, which she can or may claim 
in, to or out of all and every part of the said messuages, 
tenements, hereditaments and premises, wherein the said 
Robert Jones now is, or at any time hereafter during the 
coverture between them shall be seised of any estate of free- 
hold or inheritance. And from and after the death of the 
said Catherine Evans, or other sooner determination of the 
estate, -then To the use and behoof of the said George 
Lohg and Henry Hurst, their executors, administrators and 
assigns, for and during and unto the full end and term of 
five hundred years from thence next ensuing and fully to be 
complete and ended, without impeachment of waste; upon 
such trusts nevertheless, and for such ends, intents and 
purposes, and under and subject to such provisoes and agree- 
ments as are herein-after mentioned. And from and after 
the end or other sooner determination of the said term of 
five hundred years, and subject thereto, To the use of the 
first son of the said Robert Jones on the body of the said 
Catherine Evans his intended wife to be begotten, and of 
the heirs of the body of such first son lawfully issuing. And 
for default of such issue, then To the use of the second, 
third, fourth, fifth, sixth, and all and every other son and 
sons of the said Robert Jones, on the body of the said 
Catherine Evans his intended wife to be begotten, severally, 
successively and in remainder, one after another, as they 

H 
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and every of them shall be in seniority of age and priority 
of birth, and of the several ami respective heirs of the body 
and bodies of all and every such son afrd sons lawfully issu- 
ing, the elder of such sons and the heirs of bis body being 
always preferred, and to take before the younger of them. 
And for default of such issue, then To the use of all and 
every the daughter and daughters of the said Robert Janes, 
on the body of the said Catherine Evans his said intended 
wife to be begotten, to be equally divided betweert thetfl, if 
more than one, share and share Alike, as tenants m com-* 
mon, and not as joint tenets; antl of the several ami re** 
spective heirs of the body and bodies of all and etery sitcli 
daughter and daughters lawfully issuing. Art a for defatfl* 
of such issue, then To the use of the heirs of tfre body of 
the said John Jones lawfully issuing. And for default of 
such issue, then To the use of the said Marv Jones* the 
wife of the said John Jones, her heirs and assigns fof evef. 
And as to the said term of five hundred years herein-before 
limited to the said George Long and ffenry Hunst as afore- 
said, it is hereby declared and agreed upon by and between 
all the parties to these presents, that! it is so limited to thetrt 
Upon the Trusts, and to and for the intents and purposes, 
and under and subject to the provisoes and agreements 
herein-after mentioned ; that is to say, rfr case there shall 
be an eldest or only son, and one ttt more other children or 
child of the said Robert Jones, on the body of the sard Ca-* 
therine Evans his intended wife to be begotten, then tfpotf 
trust that the said George Long and Henry Hurst, theit 
executors, administrators or assigns, by gale or mortgage of 
the said term of five hundred years, or by soeh other Whys 
and means as they or the survivor of them, his execirtofs, 
administrators or assigns shall think ftt, shall and do raise 
and levy, or borrow at interest, the sum of fotrr thousand 
pounds, for the portion or portions of such other cfifH of 
children besides the eldest or only son as aforesaid, to ba 
equally divided between them, if more thart one, share afrd* 
share alike ; to be paid, if a stm or sorts, at his or their ticgt 
or ages of twenty-one years, or days of marriage, Which 
shall first happen ; and that in the meaif time, the *aid 
George Long and Henry Hurst, their executors, adtoitfi?- 
frators or assigns, shall, by and out of the reffts, issues and 
profits of the premises, raise and levy such competent yearly 
Rum and sums of money for the mamtenarrce and education 
of such child or children, as shaH not txctedt lit the whole 
the interest of their respective portions, stftet the rate of fintf 
pounds in the hundred yearly. Pfco*iDEi> always, ffart 'tit 
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ca§6 any of the children shall happen to die before bis, her 
or their portion or portions shall be payable, then the portion 
of such of them so dying shall go and be paid unto and be 
equally divided between the survivor and survivors of them, 
When and at such times a9 the original portion of such sur- 
viving child or children shall be payable as aforesaid ; and 
that if there shall be no such child or children of the said 
Robert Jones on the body of the said Catherine Evans his 
intended wife begotten, besides an eldest or only son ; or in 
case all and every such child or children shad happen to die 
before their said portions shall be payable, or in case they 
shall be raised by the said George Long, and Henry Htfrst 
by any of the ways or means aforesaid ; or if the same^ by 
such person or persons as shall for lb* time being be next 
in remainder or reversion of the premises expectant on the 
determination of the said term of five hundred years, shall 
be paid or secured according to the true intent and meaning 
of these presents, then and thenceforth the said term of five 
hundred years, or so much thereof as shall be undisposed of 
for the purposes aforesaid, sjiall cease, determine and be- 
utterly void, to all intents and purposes, any thing herein 
contained to the contrary notwithstanding. Provided 
also, and it is hereby further declared and agreed .upon, by 
and between all the parties to these presents, that in case 
the said John Jones and Mary his wife, at any time during 
their lives or the life of the survivor of them, with the appro- 
bation of the said David Evans and Francis Gore, or the 
survivor of them, or the executors or administrators of such 
survivor, shall settle, convey and assure other lands, tene- 
ments and hereditaments, of fee simple in possession, rtt 
sotne convenient place in England, of equal or more value 
thari the premises hereby granted and released, and irk Ire* 
and recom pence thereof, unto and for such and the like uses, 
trusts, intents and purposes as the premises now are, theiV 
and from thenceforth all and every use and uses, trusts,' 
estate and estates herein-before limited concerning the same,- 
shall cease, determine and be utterly void, to all intents and 
purposes, and such premises shall from thenceforth remain 
and be to and for the only proper use of the said John Jones* 
and Mary his wife, or the survivor of them, so settling such 
other lands as aforesaid, and of his or her heirs and assigns 
for ever, and to or for no other use, intent or purpose what- 
soever. And for the considerations aforesaid, and for bar J 
ring all estates tail, and all remainders and reversions thereort 
expectant or depending, if any be now subsisting and un- 
barred or otherwise undetermined, of and in, the premises 
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hereby granted and released, the said John Jones for him- 
self and the said Mary his wife, his and her heirs, execu- 
tors and administrators ; and the said Robert Jones for 
himself, his heirs, executors and administrators, do, and 
each of them doth respectively covenant, promise and 
grant, to and with the said David Evans and Francis Gore, 
their heirs, executors or administrators, by these presents, 
that they the said John Jones and Mary his wife, and the 
said Robert Jones shall and will, at the costs and charges of 
the said John Jones, before the end of Michaelmas term 
next ensuing, acknowledge and levy, before his Majesty's 
Justices of the Court of Common Pleas at Westminster, one 
or more fine or fines sur cognizance de droit come ceo, with 
proclamations, according to the form of the statute in that 
case made and provided, and the usual course of fines, unto 
the said David Evans and his heirs, of the premises aforesaid, 
by such qualities, quantities, number of acres and other 
descriptions to ascertain them, as shall be thought meet; 
which fine or fines, so acknowledged and levied, shall be 
and enure, and shall be adjudged, deemed, construed and 
taken, by all the parties to these presents, to be To the 
use of the said David Evans, his heirs and assigns, to the 
intent and purpose that he may, by virtue thereof, become 
perfect tenant of the freehold of and in the premises- afore- 
said, in order that one or more good common Recovery or 
recoveries may be thereof had and suffered, in such manner 
as is hereafter mentioned. And it is hereby declared and 
agreed by and between all the parlies to these presents, that 
it shall and may be lawful for the said Francis Gore, at the 
costs and charges of the said John Jones, before the end of 
Michaelmas term next ensuing, to sue forth and against the 
said John' Jones, one or more writ or writs of entry sur 
disseizen en le post, .returnable before the justices of the 
Common Pleas at Westminster; thereby demanding by apt 
and convenient names, quantities or qualities, number of acres 
and otherwise, the said [as in the parcels]; to which writ or 
writs he shall appear, gratis, in his proper person, or by his 
attorney, thereto lawfully authorized, and vouch over to war- 
ranty the said John Jones and Mary his wife, and Robert 
Jones, who shall appear, gratis, and enter into the warranty; 
and vouch over to warranty the common vouchee of the same 
court who shall also appear, and after imparlance shall make 
default, so as judgment may be thereupon had and given for 
the said Francis Gower to recover the premises against the 
said David Evans ; and for him to recover in value against 
the said John Jones and Marv his wife, and the said Robert 
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Jones ; and for them to recover in value against the said com- 
mon vouchee; and that execution shall and may be thereupon 
awarded and had accordingly, and all and every other act 
and thing be done and executed, needful and requisite for 
the suffering and perfecting such common recovery, with 
vouchers as aforesaid. And it is hereby further declared 
and agreed upon, by and between all the parlies to these 
presents, that immediately from and after the suffering the 
said recovery or recoveries, as well the assurance hereby 
made, and the said fine or fines so covenanted to be levied 
as aforesaid, as also the said recovery or recoveries, and all 
other assurances in the law whatsoever, hitherto made, 
levied, suffered and executed, or hereafter so to be, of the 
premises aforesaid, by and between the parties hereto, or 
wbereunto they shall or may be, or any of them, parties or 
privies, shall be and enure, and be deemed, adjudged and 
taken to be and enure ; and the recoveror and recoverors 
named therein, and his and their heirs, shall stand and be 
seised of the premises aforesaid, To the uses, upon the trusts, 
and to and for the intents and purposes, and under and sub- 
ject to the provisoes, limitations and agreements herein-be- 
fore mentioned and declared concerning the same. An r> 
the said John Jones for himself, his heirs, executors and 
administrators, further covenant, promise, grant mid agree, 
to and with the said David Evans and Francis Gore, their 
heirs, executors and administrators, in manner and form 
following:; that is to say, that the premises aforesaid shall at 
all times Tiereafter j-eiuain, continue and be to and for the uses 
and purposes, and upon the trusts, and under and subject to 
the provisoes, limitations and agreements herein-before men- 
tioned concerning ike same; and shall and may be peace- 
ably and quietly held and enjoyed, without any lawful let, 
suit or interruption of or by the said John Jones or Mary 
his wife, his or her heirs or assigns, or for or by any other 
person or persons lawfully claiming or to claim from, by, or 
under or in trust for him, her or them, or by his, her or 
their aets, means, default or procurement. And more- 
over, that he the said John Jones and Mary hU wife, and 
his and her heirs, and all other persons having or lawfully 
claiming any estate, right, title, trust or interest at law or 
in equity, of or in the premises aforesaid, shall and will 
from time to time and at all times hereafter, upon reason- 
able request, and at the costs and charges of the said David 
Evans and Francis Gore or either of them, their heirs, exe- 
cutors or administrators, make, do and execute, or cause to 
be made, done and executed, all such further and other 
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Jawful and reasonable acts, deeds, conveyances and assur- 
ances in the law whatsoever, for the more perfect and abso- 
lute granting, conveying, settling and assuring the premises 
aforesaid to and for the uses and purposes, upon the trusts, 
and under and subject to the provisoes, limitations and agree-* 
men is he rein-before mentioned and declared concerning the 
same, as by the said David Evans and Francis Gore, their heirs, 
executors or administrators, or their or either of their counsel 
learned in the law shall be reasonably advised, devised and 
^ required ; so as no further or other warranty or covenants be* 
contained in them than against the person or persons, his, her 
pr their heirs, who shall make or do the same ; and so as the 
party or parties be not compelled, for the making or doing 
thereof, to go or travel five miles from his, her or their then ' 
dwellings or places of abode respectively. Pkovided 
lastly, and it is hereby further agreed upon and de- 
clared, by and between all the parties to these presents, that 
it shall and may be lawful to and for the said John Jones 
and Mary his wife, Robert Jones and Catherine Evans his 
intended wife, and David Evans, at any time hereafter dur- 
ing their joint lives, by any writing uuder their respective 
bands and seals, and attested by two or more credible wit- 
nesses, to revoke and make void, alter or change all and 
every, or any of the use and uses, trusts, estate and 
estates herein and hereby before limited, mentioned and 
declared, of and in the premises aforesaid, and to declare 
new and other uses of the same, any thing herein 
contained to the contrary thereof notwithstanding. In 
witness, &c. 

a f 

Observation. — From this deed it may be concluded that 
the estate, being settled on John Jones and Mary his 
wife for life, remainder to Robert Jones in tail, fcc. 
with the reversion in fee in Mary Jones, they intend 
to settle it on themselves till a marriage between 
Robert Jones and Catherine Evans, and then to 
Robert Jones for life ; remainder to David Evans and 
Francis Gore, to preserve contingent remainders to 
Catherine Evans his intended wife for life, as her 
jointure ; remainder to George Long and Henry 
Hurst for five hundred years ; remainder, subject 
thereto, to their first and other sons in tail ; remain- 
der to their daughters in tail ; remainder to Robert 
Jones in tail ; remainder to Mary Jones in fee. To 
effect this, which John Jones and Mary his wife could 
not otherwise do, a recovery was necessary to de- 
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stroy the estate tail of Robert Jones and all remain- 
ders thereon ; for which purpose, though more usual 
than necessary, John Jones and Mary his wife cove- 
nant to levy a fine, and Robert Jones also, so as to 
make a good tenant to a precipe in a writ of entry, 
and have judgment against dim by default, who 
vouched Robert Jones, and thereby bar the estate 
tail. So that John Jones and Mary his wife, the 
father and mother, are of the first part, to convey 
the estate to uses ; David Evans and Francis Gore 
are of the second part, as trustees thereof ; George 
Long and Henry Hurst are of the third part, as trus- 
tees of a term for younger children; Robert Jones 
the son and heir apparent of John and Mary Jones is of 
the fourth part; and Catherine Evans of the fifth part. 

Suppose also, that A. B., in contemplation of a 
marriage with C D., intends to settle on her five 
hundred pounds a year, for her separate use dunng 
their marriage, and if she survive him, two thousand 
pounds a year in lieu of dower, both to be charged 
on his real estates, which are to be set lied on 
himself for life; remainder to their first son in tail, 
and to the second, third, fourth and every other sou 
in tail, and for want of such issue to himself in fee ; 
but in case of daughters, to raise twenty thousand 
pounds for their portions, the deed to effect this will 
be as under : — 

This Indenture of five parts, made, &c. between 
Richard earl B. and Amelia his wife of the — first part; 
WilJiam earl H. her father of the - - - - second part; 
James duke of L. and William lord B. - - - third part; 
Augustus duke of G. and Arthur lord D. - - fourth part ; 
and the Right honorable Nathaniel C. & H. S. C. fifth part ; 
Witnessing, that in pursuance of articles dated, &c..and 
in consideration of ten shillings paid by the Duke of L. and 
Lord B. to Richard earl B. he grants, bargains, sells, re- 
leases and confirms to them and their heirs, all his real 
estate, &c. the same being now actually in their possession, 
&c. To hold the same in trust, and to the use of the said 
William earl H. his executors, &c. for a term of ninety- 
nine years, if Richard eai*r B. and Amelia his wife so long 
Jive; on special trust that earl H. do, out of the rents 
of the estate, pay the clear sum of five hundred pounds a 
year to his daughter the countess of B. for her separate use ; 
and further to permit the said earl B: to receive the rest of 
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the rents thereof for his life, without impeachment of 
waste. And from and after the end of that estate, To the 
use of the said duke of L. and lord B. and their heirs, 
during earl B.'s life, to preserve contingent remainders, 
8cc; but nevertheless to suffer Richard earl B. and his assigns 
t3 take the rents for life ; and after, to the use that the 
countess B. shall, if she survive, take out of such rents two 
thousand pounds a year for her jointure, and in lieu of 
dower : and further, if it be unpaid twenty days she shall 
distrain for it, and if for forty days, shall enter on and hold 
the whole land till paid. And after her death, to the duke 
of G. and lord I), their executors, &c. for a term of one 
hundred years, in trust to the use of H. S. C. and their 
executors, after the death of Richard earl B. for five hun- 
dred years, in trust as hereafter. And theu, or on other 
sooner determination of that estate, for his first son and his 
heirs male ; and after to his second, third, fourth, and every 
other son in tail, on the body of the countess of B.; and in 
default of such issue, for himself in fee. And as to the term 
of one hundred years granted to the duke of G. and lord D., 
it is agreed that the same is limite/l, for the better securing 
the two thousand pounds a year jointure to the countess B.; 
and if it be unpaid sixty days, then the duke of G. and lord 
B. shall receive it out of the rents, or by mortgage of the land, 
and pay it to her. And further, in trust that they permit 
the person entitled to the remainder or reversion expectant on 
the determination of such serra of one hundred years to receive 
the overplus. Proviso, after the countess of B/s death, 
and payment of her jointure, such term shall cease. And 
as to ihe said term of five hundred years granted to H. S. C. 
and N. C. it is also agreed,, that if Richard earl B. have 
issue from the body of the countess one son and one or more 
younger son, daughter or daughters, then H. S.'C. and N. 
t. shall either, in his life-time, with or without his consent, 
raise by sale or mortgage of the land for such terra of five 
hundred years, the sum of twenty thousand pounds for their 
portions, in such shares, and payable as he shall by deed or 
will appoint ; and in default thereof, equally to be divided 
and paid them at their ages of twenty-one years or marriage. 
And further, that the said H. S. C. and N. C. shall, in 
theinterim of their father's death and their portions becom- 
ing payable, raise the interest thereof, at five per cent., for 
their support and education ; and to permit the person in 
remainder or reversion expectant on the determination of 
such term of five hundred years to take the rest of the rents* 
Proviso also, that if a youngest son shall become eldest 
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or an only son, or anj' of the daughters, before her portion 
be payable, then the portion of him or her so dying, and of 
the son so becoming the eldest or only son, shall go among 
the survivors of the younger in like manner. Proviso 
also, that if there be no younger children of the bodies of 
Richard earl B. and his lady, or if there be any, and they 
all die before their portions are payable, or if they be raised 
by the means aforesait], then the said term of five hundred 
years to cease. Proviso also, that if Richard earl B. 
survive his lady, he shall, by deed in writing, charge the 
land with an annuity of, &c. for the life of any woman he 
may afterwards marry, as her jointure, without prejudice to 
the portions of any younger children by his- present lady, 
and that he shall grant leases for thirty-one years. Covenant 
by Richard earl B. with the duke of L. and lord Barrington, 
that a recovery suffered in 1766 shall enure to the uses 
herein ; and for further assurance, and quiet enjoyment. In 
witness, &c. 

Again: Henry earl D. was grandson and heir at law of 
countess D., and great-nephew and heir at law of 
Sophia countess Duncombe, the only surviving sister 
and co-heir of Edward Dnncdmbe of Southampton, 
who devised the manor of Holbeach to his wife for 
life ; remainder to the earl and the heirs male of his 
body ; remainder to his brother John and the heirs 
mate of his body. The earl sold it, and conveyed it 
by this deed : — 

This Indenture of five parts, made, &c. between 

Henry earl D. as above described, of the - first part ; 

John Scott his brother of the - - - - second part; 

James Merrick of the ------ third part ; 

Robert Palmer of the ------ fourth part ; 

John Calcraft of the ------- fifth part; 

Recites the will of Edward Duncombe, and the contract 
for sale of the manor, subject to the life estate of Sarah 
Duncombe, for the sum of .£.7,058. 10. 0. to the earl, and 
an annuity charged on the manor of <£.40O, for the life of 
Sarah Duncombe, 

Also recites, that earl D. had agreed with his brother 
John, thai on his agreeing to assure John Calcraft by join- 
ing in a fine to bar his issue male, and other acts for barring 
the estate, he should receive out of the consideration money 
£.1500. Theri 
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Witnesses, that in pursuance thereof, and for such 
,£.1500 to John Scott, by the earl's direction, and of .£700 
and *£-4,95S. \5. 6. to the earl, and of an annuity of ,£.400 
charged on the manor and of 10s. to the earl and his brother 
pfijd by James Merrick, they granted, bargained, sold, re- 
leased and confirmed, all their remainder and reversion ift 
the manor, subject to ihe life estate of Sarah Dun combe, 
tinto James Merrick, in tryst that the earl may receive out 
©fit the annuity of ^.400, with a power of distress for non- 
payment. And, as tp the remainder and reversion, in 
tpjjst for Robert Palmer for one hundred years, for the use 
hereafter; and afterwards, jn trust for John Calcraft, his 
heirs and assigns for ever. Anp as to such term, it was sp 
limited to him for the better securing the payment of the 
annuity of «£*400; btft to permit John Calcraft to receive 
the rents of the manor until default sha)I be made in the 
ppyraent thereof : Anj> in default thereof Robert Palmer 
should, on the request of the earl, raise the same on the 
manor, and pay it to him, and all costs occasioned thereby. 
Proviso for the annuity to be void on his death. Cove- 
nant by the earl and his brother with James Merrick to 
levy a fine in twelve months, and that the cognizee shall 
stand seised on the trusts, and subject to the provisoes and 
agreement herein mentioned. Covenant by John Calcraft 
to pay the annuity during the life of the earl. Covenant by 
the earl apd his brother that their title is good, by the bro- 
ther that he b#& done nothing to encumber, and by both for 
further assurance. Proviso, that the annuity should be 
subject to indemnify John Calcraft in quiet enjoyment. In 



If a settlement of land be intended on the husband for 
life, and after £.700 & year on the wife, as a rent- 
charge, in lieu of dower ; and after for the mainte- 
nance of ypqnger children, and «£. JO,Q00 for their 
portions, in equal share*, leaving the ultimate fee 
simple in the father, the succeeding deed will be 
proper. 

This Indenture of three parts, made, &c. between 
C- ht and H. L, mother and son, of the first part ; 
W.G.and A, G, father and daughter, pf the second part; 

M- D. and L. P. trustees^ of the third part j 

Witness j jfG_ that C, L. and H. 1^. in consideration of the 
marriage, and for settling a jointure of ,£.700 a year on 



107 

A.G. as hereafter mentioned, if it take effect, and s,he survive, 
in lieu of dower, and for settling the manor and land here*- 
after mentioned unto the uses expressed; and also, in 
consideration of £. 15,000 capital South-sea stock, being the 
marriage portion of A. G., and in consideration of the natur 
ral love and affection which C. L. has for H. L. and of ten 
shillings paid to W. G., and of five shillings a^ piece to 
C. L. and H. L. by M. D. and L. P. the trustees, C. L. and 
H. L. convey all, &c, [the parcels] to them and their 
heirs; 

To the use of H. L. till his marriage ; after 
To the use of himself and his assigns for life; after 
To the use of trustees, to preserve contingent remain- 
ders ; after 

To the use and intent that A. G. and her assigns, if she 
survive, take out of the rents of the parcels yearly an an- 
nuity of seven hundred pounds in full for her jointure, and 
in lieu of dower, to be paid half-yearly; and if it shall be 
in arrear thirty days, to enter and distrain for it; and if for 
sixty days, she and her assigns shall enter on the land, and 
receive all the rents thereof til) paid, with all costs. And 
after the death of both husband and wife, To the use of 
M. D.and L. P. for five hundred years, in trust as here- 
in-after mentioned; i. e. after the end or sooner determina* 
tion thereof, and subject thereto, with the said annuity, 

To the use of the husband, his heirs and assigns for 
ever. 

And as to the said term, it is declared to be 
In trust that in case there shall be any child or chil- 
dren of the marriage besides an eldest or an only son, then iq 
trust that the trustees shall raise, by sale or mortgage of the 
land, ten thousand pounds for their portions, equally to be 
divided, and pay them to the sons at twenty-one, or mar- 
riage if daughters. Proviso, the part of any one dying to 
be paid the survivors or survivor ; and if all die, the money, 
if raised, shall be paid to the person next in remainder or 
reversion; and if not raised, the land to be exonerated there- 
from. And in further trust that the trustees, their exe- 
cutors, Sec. shall, out of the rents, maintain and educate 
such child or children, not being an oldest or an only son. 
as aforesaid ; and in the mean time, after their father's and 
mother's death, as they shall seem meet, not exceeding the 
interest of their portions at four per cent. And in fur- 
ther trjjst to permit the remainder man or reversioner 
expectant on the said term, to reoeive the residue of the 
rents. Proviso, if there be no such child or children, or 
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they all die under age and unmarried, then the said term to 
cease and be void. Proviso, that trustees may grant leases 
in possession for twenty-one years. Covenant by the 
intended husband with the trustees, that the land shall con- 
tinue to the uses premised, and be quietly enjoyed by them 
lo the ends thereof; and for further assurance, declaring 
that the trustees shall be answerable for no losses, and only 
wilful neglect. In witness, &c. 



A. B. being entitled, as heir at law of her brother, to 
certain freeholds and copyholds, subject to a mort- 
. gage for years, C. D., in consideration of marriage 
and personal property, agreed with her to pay it off 
in six months after, and settle the real property to 
the following uses. Of course, keeping in view the 
preceding exemplars, the deed required was in this 
shape : — 

A. B. of the first part, C. I>. the second, and M. D. and 
B. D. the third : Reciting the intended marriage, and that 
A. B. is entitled [as above], in consideration whereof C D. 
had agreed [a/so as above]; then witnessing, that in pur- 
suance thereof, and in consideration of 10s. paid A. B. by M. 
D. and B. D. she grants and releases the land (being in their 
possession), To hold to them and their heirs and assigns, 
To the use of A. B. till the marriage; and after to M. IX 
and B. D. their executors, &c. from the day next before the 
date hereof for five hundred years, without impeachment of 
waste. And after, or sooner determination thereof, and in 
the mean time subject thereto and the several trusts, To 
the use of C. D. and his assigns, for his and A. B.'s joint 
lives, and the survivor's: And after the survivor's death, 
To the use of the child or children of their bodies, and 
the heirs of their bodies equally, as tenants in common, and 
not as joint tenants. And in default of such issue, if C. D. 
survive A. B. then To his use for ever; but if he die be- 
fore A. B. leaving his son by a former wife T. 1L B., who 
shall survive A. B., then To his use for ever. And if C. 
D. and his son die before A* B., and there be no issue of 
the intended marriage, then To the use of A. B. for ever. 
And as to the term limited in use, it is declared to be in 
trust that M. D. and B. I), shall, during the life of A. B., 
raise, out of the rents of the freeholds and copyholds, au 
annuity of twenty pounds, and pay it to her, or whom she 
shall appoint in writing, for her separate use, notwithstand- 
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ing her coverture : And if she dies before C. D. or T. R. B. 
his son, and they have no issue, then in trust that M. T>. 
and B. D. raise, by sale or mortgage, a sum of s«x hundred 
pounds, and pay it as she shall direct by her will. Proviso, 
that they permit the person in reversion expectant on the 
end of the term to receive the rents. And after the death 
of A. B., and the trusts are performed, and the trustees' costs 
are satisfied, the term to cease, but without prejudice to 
any sale or mortgage they may have made for the purpose 
aforesaid. And also, that the said CD. shall, during 
her life, and after for A.B. if she survive, and after for the 
guardian of the children of the intended marriage, if any, 
during .their minority, grant leases in possession and not 
reversion, or for any future interest, at the best improved 
rents, without fine or premium. Further witnessing, 
that A. B. covenants with the trustees to surrender the 
copyholds at the next court to the like uses, with power to 
distrain for her annuity, and also for her and C. D. to grant 
leases thereof. Covenant by both with the trustees for 
further assurance and quiet possession ; and by C. D. to pay 
off the mortgage, with the trustees also; and the term to be 
assigned to attend the inheritance. And lastly, it is declared 
that the trustees or survivor shall respectively be chargeable 
for such monies only at they severally receive, and each of 
them for his own proper payments, receipts, and wilful de- 
fault only ; and not for the receipts, payments, acts, or de- 
fault of the other of them ; nor shall any or either of them 
be answerable for any loss that shall happen by means of a 
sale of the premises assigned to them, or laying out any of 
the monies arising therefrom ; or by means of their or any 
of their depositing the trust monies, or any part thereof, in 
any bank or banker's hands or house ; nor with any other 
loss that may happen tQ the trust property, unless it happen 
by his or their wilful default; and that they and survivor 
shall and may, out of the trust money and effects, retain to 
themselves and each of them, all such costs, &c. as they or 
any of them shall be put to in the execution of the trusts 
hereby in them reposed, or any thing relating thereto, any 
thing herein-before contained to the contrary, &c. In 
witness, &c. 
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An Assignment of a Term to attend the Inheritance, 

Recites the indeptofe of demise; that A. tfc had pur- 
chased the fee, and was desirous that the term shtatald, as to 
the premises, be assigned to CD. in trust, as hereafter; 
then witnesses, that in consideration of tftr* purchase 
money E. F. hath assigned then* to Q. D. To no lit for tftfc 
rest of the term, in ttust for the ptrrchaser, Ms heirs aftd 
assigns, to be attendant upon and sabservient to the fee 
simple and inheritance of the premises, and to protect arid 
defend them from all mesne incumbrances, if any strch 
there be, &c. 



Another. 



A purchaser being a married man, and desirous to 
provide for his son, released the fee to a trustee to 
bar his wife's dower, m trust for himself and assigns 
during his life; and after, to his son, his heirs 
and assigns forever; concluding the deed kr these 
wOTds : — 

And it is hereby covenanted, declared and agreed upon, 
by and between all the parties to these presents, that the 
person Of persons in whom any outstanding term or terms 
for years in the premises hereby assigned, granted and re* 
jleased, or any part thereof, is or now may be vested, and 
in his heirs, executors or administrators, shall from hence- 
forth stand and be possessed thereof in trust to attend, wait 
upon and go along with the freehold, fee simple and inheritance 
of Such premises, and to be assigned and transferred as the 
person or persons who shall be seised of the remainder in 
fee, with the consent of those who may have any interme- 
diate or previous particular estates in the premises, shall 
from time to time direct or appoint the same, &c. 



A Covenant to produce Deeds. 

And whereas, in order to prevent any disputes that 
may arise between the several purchasers of the said manor, 
concerning the possession and custody of the title deeds 
belonging thereto, it was, previous to the said sale, declared 
that they should be delivered to the person whose. purchase 
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xWOney should amount to the greatest sum, for hi9 arid all 
and every of the purchasers of such manor; he promising, 
When he received them, to enter into a proper covenant to 
ptfodoee them, for the purpose and in the manner as herein- 
after mentioned. And whereas the said A. B. at such 
sale became and was the purchaser of the part of the said 
manor which was of greater value than the part herein-be- 
fore mentioned, and therefore he is now entitled to the cus- 
tody of the title deeds aforesaid, in pursuance of the above 
agreement: And whereas all and singular the deeds, 
evidences aftd writings mentioned and specified in the sche* 
dhrie or inventory thereof hereunder written or hereunto 
annexed, have been delivered to the said A. B., who hereby 
acknowledges them to be in his possession accordingly ; 
Now this Indenture further witnesseth, and the! 
said A. B. for himself, his heirs, executors and administra- 
tors, doth covenant, promise and agree to and with, &c. 
his heirs and assigns, by these presents, in manner follow- 
ing ; that is t(t say, that he the said A. B., his heirs, execrn 
tors and administrators, or some or one of them, shall and 
will, unless prevented by fire or some other inevitable acci- 
dent, from time to time, and ai all times hereafter, upon 
reasonable notice and request in writing, to be made and 
given by the said, &c. his heirs and assigns, and at his and 
their costs, produce and shew forth, or cause to be produced 
and shewn forth, all and every the deeds and writings men* 
tioned, specified and set out in the schedule hereunto an* 
Hexed, or any or either of them, to the said, &c. his heirs 
or assigns, or his or their counsel, attorney or agent, or at 
afny trial or hearing in any court of law or equity, or else* 
where, at all convenient thnes and seasons, when and as 
often as there shall be occasion to read, inspect, or gfve 
theui in evidence for the making out, manifestation, defend- 
ing or proving the title of the sard, &c. his heirs and assigns, 
to the premises which have been agreed to be purchased by 
him, or any part thereof; and in the mean time, and always 
shall and will preserve the said deeds, evidences and writ* 
ings aafe, whofe, uncancelled and unriefaced, aH losses, 
damages by fire, and other accidents as aforesaid, only 
excepted, &c. 
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Observation. — Before the case of Reeve v. Long, in 
Salk., and the statute of King William respecting 
posthumous children, conveyancers introduced in 
settlements a provision for them, as if born in the 
life-lime of their fathers. The clause, therefore, for 
such purpose, was as hereunder: — 

"And for default of such issues, then in case the said 

A. B. shall be ensient with child or children by the said W. I. 
at the time of his death, To the Use of the said M. D. and 

B. D. [the trustees] and their heirs, until the said A. B. shall 
be of such child or children delivered, or die, which shall 
first happen, in trust for such after-born child or children. 
And if such after-born child or children shall happen to be 
a son or sons, then To the use of such after-born son or 
sons severally and successively, as they shall be in priority 
of birth, and of the heirs male of the body and bodies of 
such after-born son or sons, the elder whereof, and the heirs 
male of his body, being preferred to take before the younger 
of them, and, &c." 



Of Mortgages. 

If by demise, they are for years and personal ; if in fee, 
they are real. The former grants the estate for a time cer- 
tain, the latter for ever; and both contain a proviso to de- 
feat and make them void on payment of the mouey bor- 
rowed, with interest, which performs their condition. A 
pi or t gage in fee may be made to the lender, or to a trustee 
for him, or as he shall direct. The proviso is thus : — 

Provided always, and upon this condition, that if the 
said [mortgagor'}, his heirs, executors or administrators, 
shall and do well and truly pay, or cause to be paid, unto 
the said [mortgagee], his executors, administrators and as- 
signs, the sum of, &c. on the, &c. next ensuing the date 
hereof, without any deduction or abatement whatever, then 
this present indenture, and every matter, clause and thing 
herein contained, shall cease, determine and be void to all 
intents and purposes, any thing herein-before contained to 
the contrary thereof notwithstanding. Then a covenant 
that [the mortgagor], his heirs, executors or administrators, 
shall and will well and truly pay unto [the mortgagee] the said 
sum of, &c. at the day and time before mentioned for pay* 
ment thereof, according to the true intents and meaning of 
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these presents [then a covenant to enter and quietly hold] and 
that [mortgagor] is right owner, and hath power to convey, 
free from incumbrances, and for further assurance. In 
witness, &c. 

Another covenant may be introduced, as follows : — 

And the said [mortgagee] covenants, promises and agrees 
to and with [mortgagor], that in the mean time and until 
default shall be made in the payment of the said sum of, &c. 
and interest, contrary to the intent of the said proviso, it 
shall be lawful for the mortgagor to bold and enjoy the pre- 
mises, without any let, suit or disturbance of the said mort- 
gagee, or any other person claiming under him ; and like- 
wise that the mortgagee will not, at any time before, &c. 
call in or insist upon the mortgagor's paying the money due 
on the mortgage, nor will he do any thing for the recovery 
thereof,without first giving or causing to be given to the mort- 
gagor six months' notice in writing, that he intends to call 
for payment thereof, in order that the mortgagor may have 
sufficient time to procure the same. And lastly, that if the 
mortgagor shall yearly, while the principal money remains 
due on his said mortgage, well and truly pa\ T or cause to be 
paid unto the mortgagee the sum of, &c. yearly on the, &,c. 
in every year, or in one mouth after the interest thereof, at 
the rate of four per cent* per annum, and so in proportion 
for any less time, then the mortgagee shall and will receive 
the same in full satisfaction, and from time to time give 
receipts for it accordingly, as if the whole rate of interest 
at five per cent, per annum were actually paid, any thing 
herein-before contained to the contrary thereof notwith- 
standing. 



A.B. had borrowed money on his interest in certain 
entailed land, for which he conveyed it to C. D.; and 
covenanted that on his father's death he would suffer 
a recovery, and pay off the money in twelve months 
after. He also levied V fine to C. D. His father 
died, and he having by this conveyance «md fine 
devested himself of the legal estate, barred his own 
issue, and created a base fee, determinable on his own* 
death and failure thereof, he could only in strctness 
suffer an equitable recovery, which would not bar a 

I 
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legal remainder over, and only an equitable one. It 
was therefore necessary that C. D., as trustee of the 
legal estate, should join A. B. in such a deed as would 
enable him to suffer a legal recovery ; which he did, 
and it was suffered accordingly, by virtue of the fol- 
lowing form, wherein provision was made for raising 
by sale or mortgage for years the money required. 

A Skeleton of* the Deed. 

This Indenture of six parts, made, &c. between 
A. B. tenant in tail/ of the first part; 
C. D. the mortgagee, of the second part; 
W. D. as tenant to a precipe, of the third part; 
H. H. as demandant, of the fourth part ; 
G. G. & W. W. as trustees for years, of the fifth part j 
E. P. a trustee to bar dower, of the sixth part. 

Recite the settlement on A. B/s father and mother ; his 
conveyance to C. D. by way of mortgage ; his fine levied ; 
the death of his father ; the agreement between him and 
C. D. to join in a legal conveyance of the legal estate to 
W. D. to make him a good tenant in a precipe. Then 

Witnessing that they, by lease and release, grant, bar- 
gain and sell the estate to W.D. for the purpose of suing 
out a writ of entry against him, at the suit of H. H., and 
prosecuting it to judgment [til ante]. Then 

A covenant that the recovery shall enure to G. G. and 
W. W. for one hundred years, "in trust as hereafter men- 
tioned ; and at the end or sooner determination thereof, sub- 
ject to 'the direction of A. B. by deed or will ; or in default 
of either, To the use of A. B. aud E.P. aud their heirs; 
but as to' the estate of E. P. and his heirs, in trust for A. B. 
and his heirs for ever. 

Proviso, that such term is raised to procure the mort- 
gage money for C D.; aud that, after payment thereof, such 
term shal 1 . cease and be void. 

• Covenant with W. D. that A. B. and C. D. have done 
no act to encumber, that they have a right to convey, and 
for quiet enjoyment. 
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Observation. — A. B. having only an equitable right of 
redemption, and C. D. the legal estate, both are 
made to grant, not one to grant and the other to con- 
firm ; nor is it necessary to have more than one 
tenant in a recovery at bar. In Wales, or a county 
palatine, there may be two, because one may die. 
As the wife of A.B. would be entitled to dower when 
the recovery was suffered, the fee is limited to him 
and a trustee in trust for him, to preclude her from 
it, when the fee is in him. Having no initiate right 
to dower, it is thus prevented when she has it 
in full. 



In a conveyance of land to a married man, if dower is to 
be provided against, the words are these; — To have and 
to hold unto him the said purchaser and his assigns, To 
the several uses herein-after mentioned. Covenant 
that the seller has done no act to incumber ; and if married, 
to levy a fine. Then thus: And it is hereby declared 
that the said fine, when levied, and the grant and release 
hereby made, shall operate and enure To such uses, in- 
tents and purposes, upon such trusts, and subject to such 
powers, provisoes, declarations and agreements, as he the 
said A. B. shall, by any deed or writing, with or without 
power of revocation, to be by him sealed and delivered in 
the presence of and attested by two or more credible wit- 
nesses, from time to time direct, limit and appoint. And 
for default of such direction, limitation or appointment, and 
so far as any shall not extend, To the use of the said 
A. B., his heirs and assigns, for and during his natural life, 
without impeachment of waste. And from and after the 
determination of that estate, by forfeiture or otherwise, in 
his life-time, To the use of the said £. P. party hereto, 
and his heirs, during the life of the said A.B. ; but in trust 
for the said A. B. for his life, and in bar of dower. And 
from and after the determination of that estate, To the use 
of the said A. B. his heirs and assigns forever. In wit- 
ness, &c. 
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Suppose a father and mother are tenants for life of land 
in settlement, remainder to their Jirst son in tail, re- 
mainder to their daughter in tail, and they have none 
other; and that the father, with their consent, has 
agreed to mortgage the land for money borrowed, 
the skeleton of the assurance to the lender will be as 
follows : — 

This Indenture of eight parts, made, &c. between 
W. L. and his lady, tenants for life, of the first part ; 
A. L. their only child, tenant in tail, the second part; 
J. P. a mortgagee, the third part ; 
J. F. another, the fourth part ; 
J. M. another, the fifth part ; 
A. B. as tenant to a precipe, the sixth part; 
C. D. as demandant, the seventh part ; 
E. F. and G. H. as trustees, the eighth part ; 

Recites the settlement to uses ; that A. L. is the only 
child ; that W. L. was indebted to J. P. in the sum of, &c, 
to J. F. in the sum of, &c, and to J. M . in the sum of, &c; 
at whose suit severally he was charged in execution as a 
prisoner in the Fleet ; and that having applied, and proposed 
to them a mortgage of such land on being discharged there- 
from, he, his lady, and daughter, had agreed with them 
accordingly to this end. 

Witnessing that in pursuance thereof, and for barring 
the estate tail of A. L., and all remainders and reversions 
thereon expecting or depending in the said land, and for 
assuring the same, upon the trusts, and subject to the 
proviso herein-after mentioned ; and also, for and in con-, 
si deration of the said sum of, &c. so due to the said J. P., 
and of the said sum of, &c. so due to the said J. F., and of 
the said sum of, &c. so due to the said J. M. : and also, 
for and in consideration often shillings to W. L. paid by the 
said A. B.; he grants, bargains, sells, releases and confirms 
to the said A. B. (in his actual possession now being, &c.) 
all the said land, &c. To hold unto him and his heirs, to 
the intent that he may become a perfect tenant of the free- 
hold thereof, against whom a valid recovery may be suffered 
thereof, as herein-after mentioned. For which intent 
it was declared and agreed upon by all parties hereto, that it 
shall be lawful for the said C. D. in quality of demandant, 
before^ihe end of next Michaelmas term, to sue forth and 
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prosecute against the said A. B. a writ of quod ei deforceat, 
in the nature of a writ of entry iji the post at common law, 
thereby demanding against the said A. B. the land, &c. by 
such quantities, &c. to which writ he shall appear gratis, 
&c. To the use of the said E. F. (a trustee Jor the said J. 
P., J. F., and J. M.) in trust as to one third part of the 
land for the said J. P., as to another third part thereof for the 
said J.F., and as to the remaining one third part thereof for 
the said J. M.; subject nevertheless, as to the whole, to the 
proviso for redemption thereof, as herein-after is mentioned ; 
that is to say, Provided always, that on payment of the 
principal and interest due to the said J. P., J.F., and J. M., 
they covenant to re-convey the said land, &c. To the uses, 
as in the recited settlement, &c: then a covenant by 
W. L. to pav the money to J. P., another to J. F., and ano- 
ther to J. JVf. for the same purposes. A covenant by W. L. 
and A. L. that they have done no act to incumber, and for 
quiet enjoyment : another by them and their daughter for 
further assurance ; and a declaration by all parties, that until 
default shall be made the said W. L. shall remain in pos- 
session of the estate, &c. In witness, &c. 



A Deed of Defeasance. 

This Indenture, made, &c. between John Jones of, 
&c. of the one part, and Thomas Styles of, &c. of the other 
part. Whereas the said Thomas Styles, by his bond or 
obligation, under his hand and seal, bearing even date here- 
with, became bound unto the said John Jones in the penal 
sum of one thousand pounds, with a condition thereunder 
written, that on the payment of five hundred pounds, &c. 
with lawful interest for the same, it should be void ; refe- 
rence being thereunto had will more fully appear. And 
whereas also, the said Thomas Styles hath, by a warrant 
of attorney under his hand and seal, bearing even date here- 
with, authorized A. B. and C. D. gentlemen, attornies of 
the Court of Common Pleas at Westminster, or either of 
them, or any other attorney of that court, to appear for him 
as of next Michaelmas term, or any other subsequent term, 
and receive a declaration in an action of debt on the said 
recited bond, and thereupon confess the same, or suffer 
judgment to pass against him by default, reference being 
had thereto will more fully appear. Now this Inden- 
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tuns witnesseth, and it is hereby declared and agreed 
upon by and between the said John Jones and Thomas 
Styles, that the said recited Warrant of attorney is given for 
the better securing the payment of the said sum of five hun- 
dred pounds, with interest, at the time mentioned in the 
bond; and therefore the said John Jones, for himself! his 
heirs, executors and administrators, doth hereby cove- 
nant, promise and agree to and with the said Thomas Styles, 
his executors and administrators, that unless default shall be 
made in the payment of the said sum of, &c. or any part 
thereof, contrary to the cpndition of the said oblfgation, he 
the said John Jones, his executors or administrators, will 
not sue out any writ of execution upon the said warrant of 
attorney ; and that, upon payment of the said sum of, &c. 
with interest, he the said John Jones, his executors or ad- 
ministrators, shall and will, at the request and costs of the 
said Thomas Styles, cause satisfaction to be made of any 
judgment that shall happen to be entered up on the said 
warrant of attorney. In witness, &c. 



A Grant of Annuity out of Land. 

To ALL TO WHOM THESE PRESENTS SHALL COMB, 

John Jones of, &c. sends greeting. Know te that the said 
John Jones, for divers good causes and considerations him 
thereunto moving, hath given, granted and confirmed, 
unto Thomas Styles of, &c. one annuity or annual rent of 
one hundred pounds of lawful money of Great Britain, to be 
well and truly paid unto him and his assigns, from and im- 
mediately after the death of the said John Jones-, out of all 
and singular the messuages, lands, tenements and heredita- 
ments, with their appurtenances, situate, lying and being 
in, &c. and called or known by the name of, 8tc. To have 
and to hold, receive, perceive and take the said annuity 
or yearly rent of one hundred pounds to him the saidTho- 
mas Styles and his assigns, from and immediately after the 
said John Jones's death, for and during the term of, &c. the 
same to be had and received, paid and taken by and to him 
the said Thomas Styles and his assigns, on the feast-days of, 
&c. in every year, by equal quarterly payments, the first 

Jtayment thereof to begin and be made from such of the 
east-days as shall happen next after the decease of the said 
John Jones. And if it shall happen that the said annuity 
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or annual rent of, &c. or any part thereof, shall be behind 
or unpaid, in part or in all, on any of the feast-days it ought 
to be paid as aforesaid, being lawfully demanded, that then 
and so often it shall and may be lawful to and for the said 
Thomas Styles and his assigns, into any of the messuages, 
lands, tenements and hereditaments aforesaid, or into any 
part thereof, to enter and distrain for the said annuity or 
annual rent of, &c. or such part thereof as shall so happen 
to be behind or in arrear and unpaid ; and the distress or 
distresses there found to take, drive off, lead and carry 
away, and to detain, hold and keep, until the said Thomas 
Styles of the said annuity or annual rent of, &c. shall be 
fully paid and satisfied. Provided always, that if the 
said John Jones shall at any time hereafter pay or tender to 
the said Thomas Styles the sum of, &c. with intent and on 
purpose to revoke, frustrate and make void the said annuity 
or annual .rent, or the grant thereof, that then and from 
thenceforth this present deed, and all and every the gift, 
limitation and grant of the annuity or annual rent aforesaid, 
so by these presents given, limited and granted, or intended 
so to be, shall cease and determine, be frustrated and void, 
and of no further force and effect in law or equity, auy thing 
herein-before contained to the contrary notwithstanding. In 
witness, &c. 



Another Grant of an Annuity by Indenture. 

This Indenture, of three parts, made, &c. between 
A. B. lieutenant and captain of, &c. of the first part; C. D. 
of, &c. of the second part ; and E. F. of, &c. of the third 
part. Recite the contract for the purchase of the 
annuity by C. D. of A. B., for payment whereof he has given 
C. D. a warranty of attorney to confess judgment in debt 
for the purchase .money ; and that, for the further securing 
the payment of the annuity, A. B. had agreed to assign his 
pay and all arrears thereof to E. F.* Then the indenture, z&it- 
nesseth, that in pursuance thereof, and in consideration of, 
&c. in bank-notes and cash, he A. B. gave, granted and 
confirmed unto C. D. one annuity of, &c. payable quarterly, 
&c\ To noil) to him for the life of A. B. T hen a covenant 
by A.B. to pay C. D. the annuity. Then further WIT- 
NESSETH that, for the better securing the payment of it, 

* It is now settled that ihe half-pay, or whole pay, is not assignable. 
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and in consideration of ten shillings paid by E. F. to A. B. f 
ii e, by the direction of C. D;, bargained, sold, assigned, 
&c. unto the said £. F. all his pay and arrears, &c. To 
hold the same in trust to pay the said annuity thereout 
as it becomes due to'C. D., and the surplus to A. B. or his 
order. And to that end A. B. empowers E. F. as hi* attor- 
ney to demand and receive the same of the army agent. 
Then he covenants, that if he be promoted, to assign his 
increased pay to E. F. in like manner and on the like trust : 
that he hath good right to convey, and will not revoke his 
power of attorney, nor voluntarily sell his commission : that 
he will further assure, and appear in person in any office of 
insurance to shew the state of his health, if required by 
C. D.: that he will not go on the seas, or into any foreign 
parts, without giving notice to C. D. seven days before, so 
that it may be made known at such office. Then recite 
the agreement of the parties that C D. shall enter up judg- 
ment on the above-mentioned warrant of attorney, in the 
Court of, &c. in Hilary term next. Then further wit- 
nessing, that such judgment shall be considered as a col- 
lateral security for the payment of the said annuity; but 
that no execution shall issue until twenty-one days after a 
quarter of a year's annuity shall be in arrear. Proviso, 
and A. B. covenants with C. D. that it shall then be lawful 
for him to sue out such execution, and that it shall not be 
necessary to revive such judgment, though it may be more 
than a year old at the time, or there be any rule or practice 
to the contrary ; and that A. B. will take no advantage 
thereof. Then recite the agreement of the parties that 
A. B. shall re-purchase the annuity on seven days' notice to 
C. D. for the sum of, &c. and the arrears thereof. Then 
further witnessing, that C. D. covenants with A. B. 
for that purpose, and to vacate the judgment. In wit- 
ness, &c. 



If a grantor of an annuity have any other property than 
the pay of an officer, whether real or personal, and 
he agree to assign it for the better securing the pay- 
ment of it, a term may be raised for the purpose. — 
If real, as follows : — 

And this Indenture further witnesseth [as the 
case is] that for the considerations aforesaid, and the more 
effectual securing the payment of the said annuity, and also 
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for and in consideration of ten shillings, Sec. A. B. grants, 
bargains, assigns, &c. unto C. D. all his said messuage or 
tenement, land and hereditaments, &c. To hold the same 
to him for the term of ninety-nine years, in trust that 
when and as often as the said annuity shall be in arrcar, by 
and out of the rents thereof 1 , or by a mortgage for the rest 
of the term, or by distress on all the present or any future 
tenants thereof, or by making entries thereon, together with 
all costs, to apply the money to be received, levied and raised 
thereby in satisfaction of such arrears ; and in the mean 
time, and subject to such trust, to permit A. B. to receive 
all the rents thereof to his own use. Proviso, that after 
payment of the annuity and all costs, then subject and with- 
out prejudice to any mortgage of the premises which may- 
have been made for the purpose aforesaid, the term of 
ninety-nine years to cease and be void. And further, that 
the persons paving the rents shall not be obliged to see the 
applications or the money, but that the receipt of C. D. the 
trustee shall be sufficient. 



If A. B. agree to grant an annuity, and secure it by 
judgment, and an assignment of leasehold houses, 
the deed will be of three parts : — 

A. B. the grantor, of the first part ; 

C. D. the purchaser, of the second part ; 

£. F. the trustee, of the third part : 

Reciting the lease of the houses, and that A. B. had 
built them, and let them to tenants for, &c; and had con- 
tracted with C. D. for the sale of an annuity of, &c. for the 
sum of, &c. to be issued out of and charged upon the pre- 
mises, and further secured by his warrant of attorney ; and 
to pay the expence of the securities. Then— 

Witnesseth that A. B., in consideration of, &c. paid 
him by the said C. IX at the sealing and delivery hereof, 
granted, bargained, sold and confirmed to C. D., his exe- 
cutors, administrators and assigns, for and during the lives 
of, &c. one annuity or yearly sum of, &c. of lawful money, 
&c. issuing and payable; had, received and taken out of, 
and charged and chargeable on all and singular the peice of 
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ground, and buildings thereon, in the said recited lease 
mentioned, payable, &c. 

Power to distrain for arrears, after default for four- 
teen days, and to enter after default for twenty-one days. 
Then— 

Further witnessing, that for better securing the 
annuity, and in consideration of ten shillings paid A. B. by 
£. F., he bargained, sold, assigned, transferred and set over 
unto the said C. D., his executors, administrators and 
assigns, all the said peice of ground, houses and pre- 
mises thereon, To hold the same to him, his executors and 
assigns, for the rest of the term, in trust to permit A. B., 
his executors, &c. to receive the rents thereof, until de- 
fault shall be made in payment of the said annuity; and in 
case of default for twenty-eight days, to raise and pay the 
arrears thereof, and all expences, out of the rents and pro- 
fits of the premises, or by mortgage or sale of all or part 
thereof, or by any other means ; and pay the surplus to the 
said A. B., or invest it in the public funds, to secure the 
payment of any future arrears of the said annuity, at the 
uplion of the said £. F., his executors, &c. 

Proviso, that on the decease of the survivor of the said, 
&c. and payment of all arrears of the said annuity, with 
costs, and if the annuity be re-purchased, the said E. F., his 
executors, See. shall stand interested in the premises, as the 
said A. B. should appoint. 

Covenant by A.B. to pay the annuity, and insure the 
premises in his and C. D.'s names, in money sufficient to 
repair the loss, and to produce the policy, on demand, to 
the said C. D.; who is empowered to insure on his default, 
and to charge the expence to him, who will pay it on the 
next quarterly payment of the annuity ; and if not, it should 
be charged on the premises ; and that the annuity should 
not be redeemed till it is paid. 

Recite the warrant of attorney, and judgment thereon, 
but tlmt no execution should issue thereon until the annuity 
was fourteen days in arrear ; and that the judgment need not 
be revived, although above one year old. 
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Proviso for redeeming the annuity at, &c. on giving 
fourteen days' notice. In witness, &c. 

A clause also to redeem may be made by the follow- 
ing— 

Proviso: And it is expressly declared and agreed upon 
by and between the parties to these presents, tnat in case 
the said A.B. shall, at anytime hereafter, be desirous of 
re-purchasing the said annuity, and shall give the said C. D. 
six months' notice thereof; and on the expiration of it shall 
well and truly pay or cause Jo be paid unto the said C. D., 
his executors, administrators or assigns, the sum of, 8cc. 
and every other sum of money that shall be then due and 
owing unto the said C. D. on account* of the said annuity, 
and also a proportional part thereof up to the time of payiug 
such sum, together with all costs that shall have been in- 
curred by him in recovering payment of the said annuity 
when in arrear, then and in that case the said C. D. 
shall accept such sum of, &c. as the price of re-pur- 
chase, and in full discharge of the said annuity; and 
the said C. D., his executors, administrators or assigns, 
at the request, costs and charges of the person by whom 
such request shall be made, shall deliver up the bond and 
warrant of attorney to be cancelled, acknowledge satisfac- 
tion upon record of the judgment, and release the said 
annuity, and all powers of redemption and remedies thereon 
hereby granted ; and then and from thenceforth the cove- 
nants and agreements herein contained for payment of the 
said annnity shall be void and of no effect. 



Observation. — Giving the student and practiser credit 
for their good sense and discernment, it is not in- 
tended to go out of the title-page of this Epitome, 
or incumber its Appendix with a repetition of forms 
and covenants; nor of any instruments that are not 
immediately applicable to the shifting of Landed Pro- 
perty, and assuring it from one "person to another. For 
these the student and practiser are referred to books 
of common place, where they may find examples for 
common use. Here they will only see, what has 
been proposed, the nature, spirit, and effect, of con- 
veyances in general, whether by the common law^ 
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or the statute of uses, of corporeal and incorporeal 
hereditaments. It is impossible to give forms for 
every occasion ; and those cumbrous books in which 
it is attempted very rarely answer the purpose; or 
if in any instance they do, it is without illustration. 
The preceding forms, therefore, are calculated as a 
foundation for all, so as to facilitate the means for 
the attainment of ends, and thence enable the stu- 
dent and praciiser to mould, shape, and prepare any 
assurance which they may require. When they know 
its effect, they may be said to be well grounded. If 
not, they may be for ever in the dark ; and by turn- 
ing to mere forms, bring on themselves the names 
of mere precedent men. The end of this Epitome 

is to make ihem proficients. 

* 

FINIS COKONAT OPUS. 



THE END. 



ERRATA. 

Page 16, line 20, for u ancestors" read " executors" 
25, 25, for " bargainee" read " bargainor" 

27, 15, for " conuzee" read " conuzor" 

— 41, raw* "out of" 

74, 21, for " distrain" read " detain" 

93, 3, for " Middleton" read " Monk" 

50, add to the note, " The corruption of blood is taken 
away by the statute of the 54 G. 3. c. 145." 
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